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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is umnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 








CONTENTS 





MAY 1966 
AGRICULTURE DECISIONS 
Page 
Agricultural Marketing Agreement Act, 1937 vivdees EO 
Commodity Exchange Act 583 
Packers and Stockyards Act, 1921 586 
Perishable Agricultural Commodities Act, 1930 " 646 
COURT DECISION 
Agricultural Marketing Agreement Act, 1937 
| 
UNITED MILK PrRopucTs Co. 
N.D. Ill. May 27, 1966. 
Bankruptcy—Producer settlement fund credits— 
Payable directly to unpaid producers—Not prop- 
erty of petitioner’s estate in bankruptcy. Affirms 
order of Feb. 28, 1966, of Referee in bankruptcy 580 


CUMULATIVE MATERIAL 


A yearly subject-index, lists of decisions and orders reported, and other 
indexes are published in the December issue of the Agriculture Decisions. 


IV 











LIST OF DECISIONS REPORTED 


MAY 1966 


AGRICULTURE DECISIONS 


Page 
Agricultural Marketing Agreement Act, 1937 
CHAPPELL’Ss Propucts, INc. AMA Docket No. 46-6. 
Stay order vacated 579 
COURT DECISIONS 
UNITED MILK PropucTs Co. 
N.D. Ill. May 27, 1966. 
Bankruptcy—Producer settlement fund credits— 
Payable directly to unpaid producers—Not prop- 
erty of petitioner’s estate in bankruptcy. Affirms 
order of Feb. 28, 1966, of Referee in bankruptcy 580 


(No. 10,552) 


In re CHAPPELL’S PrRopuctTs, INc. AMA Docket No. 46-6. Decided 
May 17, 1966. 


Stay order vacated 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING PRIOR ORDER 


In this proceeding under section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as reenacted and amended by the Agri- 
cultural Marketing Agreement Act of 1937 and subsequent amend- 
ments (7 U.S.C. 601 et seq.), an order was issued April 14, 1966, 
in part, ordering the market administrator for the order to refund 
to petitioner compensatory payments made by petitioner there- 
under. Subsequently, by order dated April 29, 1966, respondent 
was granted an extension of time until May 16, 1966, within 
which to file a petition for reconsideration of the order of April 
14, 1966 and such order was stayed pending the issuance of a 
further order in this proceeding. Respondent has failed to file 
such petition and, consequently, the stay order of April 29, 1966, 
is hereby vacated and the order of April 14, 1966, is hereby re- 
instated. 
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COURT DECISION 


IN THE MATTER OF UNITED MILK PRopucTS Co. Decided May 27, 
1966. 


IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS 


65 B 4372 
MEMORANDUM OPINION 
Petition for Review 
ABRAHAM L. MAROVITZ, Judge 


This is a petition for review of a bankruptcy order entered by 
Referee Victor E. LaRue on February 28, 1966. The parties before 
this Court have stipulated to the following facts: 


On May 20, 1965 United Milk Co., the debtor and petitioner 
herein, filed a petition in this Court for an arrangement pursuant 
to Chapter XI of the Bankruptcy Act. Said petitioner, a manu- 
facturer of milk products from raw milk supplied by producers, 
was granted the authority to continue in possession of its property 
and assets until further order of Court. On the same date, the 
Marketing Administrator of Order No. 2 issued by the Depart- 
ment of Agriculture and pertaining to the New York-New Jersey 
marketing area, mailed a check for $9,172.19 to the debtor as 
a part payment of the producer settlement fund credit that had 
accrued for milk used by the debtor in its New York plant during 
the April, 1965 delivery period. This check, received after the 
petition for an arrangement had been filed, was deposited by the 
debtor in its own bank account. Additional producer settlement 
fund credits owing to suppliers of the debtor are presently in the 
possession of the aforementioned Market Administrator, and a 
similar office in charge of enforcing Market Order No. 30 pertain- 
ing to the Chicago, Illinois marketing area. 


Upon proper application, the Referee concluded that the afore- 
said credits that accrued to the debtor’s account did not become 
the property of the debtor’s estate in bankruptcy pursuant to 
Sections 70a(5) and 70(c) of the Bankruptcy Act, as debtor con- 
tended, until the suppliers whose milk sales gave rise to such 
credits have been paid in full for the milk they delivered to the 
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debtor. The Referee thus concluded that the producer settlement 
fund credits belong to the unpaid producers. Accordingly, he 
ordered the debtor-in-possession to refund $7,791.86 (the amount 
of the May 20 check less certain credits totalling $1,380.33) to 
the United States, and directed the Market Administrator to pay 
this sum plus the amount still retained by him to the unpaid pro- 
ducers. 


It is from that order that the debtor-in-possession has petitioned 
this Court for review. Pursuant to authority vested in this Court 
under Bankruptcy General Order No. 47 prescribed by the United 
States Supreme Court under Section 30 of the Bankruptcy Act 
(Sec. 53, Title 11, U.S.C.), we shall adopt the report of the referee 
and affirm the contested order of February 28, 1966. 


Under the Marketing Orders, referred to above, “use prices” 
are established for milk used by handlers, as the debtor herein, a 
higher sum for raw milk that is to be bottled, and a lower figure 
for milk used for manufactured products as butter and cheese. 
Petitioner dealt primarily in the latter area. At the end of each 
month all handlers are required to report to the Market Adminis- 
trator the number of pounds of milk they used in each classifica- 
tion. From these figures the Administrator computes the “aver- 
age” or “uniform” price for the month. The handlers are then 
required to pay their producers not less than this uniform price 
for all milk received. The bottled milk handler is required to pay 
into a “producer settlement fund” the difference between the 
“uniform” price he pays his producers and the high “use” price 
set by the Administrator. Similarly, the manufacturing handler, 
as the debtor, is entitled to draw from that producer settlement 
fund an amount equal to the sum he must pay his producers over 
and above low use price, so as to meet the “uniform price.” The 
check sent on May 20, 1965, covered just such credits which were 
due debtor’s producers. 


The question then to be addressed by this Court concerns 
whether that money, which became commingled with the debtor’s 
funds, and those credits remaining in the possession of the 
Market Administrators (sought via counterclaim by petitioner), 
are the property of debtor’s estate which would require the pro- 
ducers to file as unsecured general creditors, or whether said 
sums indeed belong to the unpaid producers and thus must be 
turned over to them prior to any distribution under the Chapter 
XI arrangement. 
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The test which is to be applied under Sections 70(a) (5) and 
70(c) of the Bankruptcy Act turns on whether at the time the 
petition was filed, under applicable state law, the property in- 
volved could have been “transferred by the debtor or levied upon 
and sold under judicial process against” it, or otherwise could 
have been “seized, impounded or sequestered.” Young v. Hand- 
work, (7th Cir., 1949) 179 F. 2d 70. 


We are satisfied that the Referee correctly held that the monies 
involved were not assets of the debtor’s estate, but that said 
debtor merely held them as a conduit, having an obligation to 
remit same to the producers. Petitioner could not, by the self- 
serving act of depositing said funds in its bank account, defeat 
the producer’s prior right thereto. As this Court understands 
the procedure involved, the monies sent to the debtor as well as 
those still retained by the Market Administrator would never 
reach the debtor, except in those instances where because of a 
low “use price” it had not paid the producers the “uniform” price 
due. Thus, the debtor has no independent right to the sums but 
is merely serving the function of a delivery agent, transferring 
money from the bottling handlers, through the Producer Settle- 
ment Fund, to the raw milk producers who are entitled to a uni- 
form price whatever ultimate use is made of their product. 


Certainly, the producers should not be classified as general un- 
secured creditors as debtor proposes where they supplied raw 
milk with the assurance that they would receive the “uniform 
price” from the Producer Settlement Fund. Similarly, the re- 
maining unsecured creditors should not be permitted to share 
in monies in which the debtor has no direct financial interest 
and which it would not have been permitted to retain for its own 


use. Petitioner seeks to stop a continuing “motion picture” at 
a single “frame” and to have the Referee rule on the stopped 


action, while the money is temporarily in debtor’s hands. The 
referee correctly looked to the end of the reel and directed that 


the money be turned over to the producers as foreseen in the 
original “script.” 


Accordingly, it is the judgment of this Court that the referee 
below properly held that the net sum of $7,791.86 paid by the 
Market Administrator is the property of the unpaid producers and 
that the credits of $9,429.70 remaining in the possession of said 
Administrator is not a debt due petitioner. The order of February 
28, 1966 is affirmed. 
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(No. 10,553) 


In re M. J. KING, INC., AND MAx J. KiNG. CEA Docket No. 136. 
Decided May 2, 1966. 


Registration requirements—Records of customers’ accounts and segregated 
funds—Violations—Suspension of registrations—Stipulation 


Respondents admitted the allegations of the complaint and consented to the 
issuance of an order suspending the registrations of the individual re- 


spondent and the corporate respondent for 30 and 90 days, respectively, 
and denying trading privileges to them for a like period. 


Mr. Earl L. Saunders for Commodity Exchange Authority. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Commodity Ex- 


change Act (7 U.S.C. 1 et seq.), in which the respondents are 
charged with violating sections 4d and 4g of the Act (7 U.S.C. 
6d, 6g) and sections 1.7, 1.32, 1.34 and 1.35 of the regulations 
issued thereunder (17 CFR 1.7, 1.32, 1.84, 1.35). 


No hearing has been held with respect to this proceeding. On 
April 27, 1966, the respondents submitted a stipulation under 
section 0.4(b) of the rules of practice (17 CFR 0.4(b)), in which 
they admit the factual allegations in the complaint, waive hear- 


ing on the charges, and consent to the entry of the order con- 
tained herein. 


583 
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FINDINGS OF FACT 


1. Respondent M. J. King, Inc., a New York corporation with 


its principal office and place of business at 171 Duane Street, 
New York, New York 10013, is now, and was at all times material 


herein, except during the period between December 31, 1965, and 
January 25, 1966, a registered futures commission merchant un- 


der the Commodity Exchange Act. At all times material herein, 
the respondent corporation had membership privileges on the New 


York Mercantile Exchange, a duly designated contract market 
under the Commodity Exchange Act. 


2. Respondent Max J. King, an individual, whose business ad- 
dress is 171 Duane Street, New York, New York 10013, is now, 
and was at all times material herein, president, manager and a 
principal stockholder of the respondent corporation and a member 
of the New York Mercantile Exchange. Respondent Max J. King 
is now registered as a floor broker under the Commodity Ex- 
change Act. 


3. At all times material herein, the operations and transactions 
of the respondent corporation were ordered and directed by, or 
carried out under the supervision and control of, respondent Max 
J. King. At all such times, the respondents were aware of their 
obligations under the Commodity Exchange Act and the regula- 
tions with respect to record keeping and registration requirements. 


4, During the period between July 28, 1965, and January 25, 
1966, the respondent corporation, acting in its capacity as a fu- 
tures commission merchant, carried accounts for customers who 
traded in commodity futures subject to the provisions of the 
Commodity Exchange Act and regulations. During the same 
period, the respondent corporation did not prepare and maintain 
a daily record of the amount of customers’ money required to be 
held in segregated account, nor prepare and maintain a monthly 
point balance which brought to the official closing price all open 
trades in each customer’s account. The records which were pre- 
pared and maintained by the respondent corporation during the 
said period were incomplete and inaccurate to an extent which 
made it impossible to determine whether the funds held by the 
respondent corporation for customers were, in fact, sufficient to 
pay all credits and equities due to customers. 


5. During the period between December 31, 1965, and January 
25, 1966, the respondent corporation acted as a futures commission 
merchant in soliciting and accepting orders for the purchase and 
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M. J. KING, INC. 
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for the sale of commodity futures subject to the Commodity 
Exchange Act, without being registered with the Secretary of 


Agriculture as a futures commission merchant under the Com- 
modity Exchange Act. 


CONCLUSIONS 


The facts admitted by the respondents in their stipulation have 
been adopted as the findings of fact herein. Such facts demon- 


strate that the respondents knowingly and willfully violated sec- 
tions 4d and 4g of the Commodity Exchange Act and sections 


1.7, 1.32, 1.34, 1.35 of the regulations, as charged in the com- 
plaint. 


The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
proposed stipulation and order and that they believe the proposed 
sanctions are adequate and that the prompt entry, without further 
proceedings, of the order to which the respondents have consented 
will constitute a satisfactory disposition of this case, serve the 
public interest, and effectuate the purposes of the Commodity 


Exchange Act. The complainant recommends, therefore, that the 
stipulation and waiver submitted by the respondents be accepted 
and that the proposed order be issued. It is so concluded. 


ORDER 


Effective on the thirtieth day after the date of issuance of this 
order, (1) the registration of respondent Max J. King as a floor 
broker is suspended for a period of thirty (30) days, (2) the 
registration of respondent M. J. King, Inc., as a futures commis- 
sion merchant is suspended for a period of ninety (90) days, and 
(3) all contract markets shall refuse all trading privileges to the 
said Max J. King for a period of thirty (30) days and to the said 
M. J. King, Inc., for a period of ninety (90) days, such refusal 
to apply to all trading done and positions held by them directly 
or indirectly. 


A copy of this Decision and Order shall be served on each of 
the parties and on each contract market. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. The proceeding was initiated by an in- 
formal complaint filed on April 30, 1963. A formal complaint 
was filed on May 6, 1963. Complainant seeks reparation in the 
sum of $38.90 alleging that on January 31, 1963, he took a calf 
to the North Bloomfield Livestock Auction for sale on a com- 
mission basis for his account. It is further alleged that the calf 
was sold; and that, in purported payment of the net proceeds of 
sale, he received a check which was not honored by the bank 
upon which it was drawn. 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in the proceeding pursuant to section 202.40 of the rules of 
practice (9 CFR 202.40), were served upon respondent Fitch and 
upon respondent Donaldson. A copy of the investigative report 
was also served upon complainant. 


Respondent Fitch filed an answer denying that on January 31, 
1963, he was a partner or in any manner connected with the North 
Bloomfield Livestock Auction. Said respondent also requested an 
oral hearing. No answer was filed by respondent Donaldson. 


The proceeding was consolidated for hearing with other cases 
involving the North Bloomfield Livestock Auction. Oral hear- 
ings were held in Warren, Ohio, on February 1 and May 12, 1965. 
Respondent Donaldson appeared pro se and respondent Fitch was 
represented by Theodore T. Ivanchak, attorney at law, Warren, 
Ohio. A brief was filed by respondent Fitch. 


FINDINGS OF FACT 


1. Complainant, Edmund Eiben, is an individual whose address 
is 12831 Sheldon Road, Mantua, Ohio. 


2. Respondents, Paul Donaldson, North Bloomfield, Ohio, and 
Norman Fitch, Kinsman, Ohio, at all times material herein, were 
partners doing business as Bloomfield Livestock Auction and as 
North Bloomfield Livestock Auction. During such times, re- 
spondents, as partners, were engaged in the business of a market 
agency selling livestock on a commission basis in commerce at the 
Bloomfield Livestock Auction stockyard, a/k/a North Bloomfield 
Livestock Auction, in North Bloomfield, Ohio, which at all times 
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material herein, was a posted stockyard subject to the provisions 
of the Act, and which will hereinafter be referred to as the stock- 
yard. 


3. On January 31, 1963, at the stockyard, respondents sold a 
calf for the account of complainant. In purported payment of the 
net proceeds of sale, a check was sent to complainant. The check 
was dishonored. The amount of the net proceeds of sale, $38.90, 
remains due and owing by respondents to complainant. 


4. A complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


Respondent Fitch stated in his brief: “The only question to be 
determined by these hearings is if Mr. Norman Fitch was in 
fact a partner of Paul Donaldson’s in the operation of the Bloom- 
field Livestock Auction.” At the hearing on February 1, 1965, 
respondent Fitch’s attorney asked his client: “One question, Mr. 
Fitch. Were you ever a partner of Paul Donaldson in the operation 
of the Bloomfield Livestock Auction?” The answer was: “No, sir.” 
Respondent Fitch’s attorney likewise called his client’s wife as a 
witness and asked: “Was your husband ever a partner in the 
Bloomfield Livestock Auction?” Her answer also was: “No, sir.” 
Yet, prior to the hearing, on January 22, 1963, before a notary 
public, respondent Fitch swore to the truth of the allegations 
contained in an answer filed on January 24, 1963, in the United 
States District Court for the Northern District of Ohio, Eastern 
Division. It is alleged in said answer: 


Now comes the Defendant, Norman Fitch, and for his 
Answer to the Plaintiff’s complaint herein states that his 
name is Norman Fitch, that he resides at Kinsman, Ohio, 
and that he was a partner in a business doing business as the 
North Bloomfield Livestock Auction, North Bloomfield, Ohio. 
Further answering, the Defendant admits that he was and 
is still engaged in the business of buying and selling livestock 
in commerce as a market agency and as a dealer, at a stock- 
yard known as Bloomfield Livestock Auction, North Bloom- 
field, Ohio. 


It might be noted that the attorney who drafted such answer 
was the same attorney who represented respondent Fitch at the 
hearing. 
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On February 28, 1961, respondents Fitch and Donaldson signed 
a bond reciting in relevant part that Norman Fitch and Paul 
Donaldson, partners, d/b/a Bloomfield Livestock Auction of North 
Bloomfield, Ohio, as principals, and the Ohio Casualty Insurance 
Company as surety, are held and firmly bound unto the Director 
of the Ohio Department of Agriculture, as trustee for all persons 
who might be damaged through the breach of such bond. 


The record contains a copy of a statement filed with the Depart- 
ment of Agriculture of the State of Ohio and designated by the 
person preparing such statement as “Ref: Applicant: Bloomfield 
Livestock Auction, North Bloomfield, Ohio. A partnership of 
Paul Donaldson, Mgr. & Norman Fitch. Statement of Assets & 
Liabilities of Paul Donaldson of North Bloomfield, Ohio. As of 
April 30, 1962.” Also filed with the Ohio Department of Agricul- 
ture was a statement: “Ref: Applicant: Bloomfield Livestock 
Auction, North Bloomfield, Ohio. Statement of Assets & Lia- 
bilities of the Bloomfield Livestock Auction, a partnership, of 
Paul Donaldson, mgr. and Norman Fitch as of April 30, 1962.” 
Both statements were signed by Chester M. Dull, a witness called 
by respondent Fitch at the hearing on February 1, 1965. Mr. 
Dull was asked: “Mr. Dull, as a public accountant did you keep 
the books of the North Bloomfield Livestock Auction?” His 
answer was: “As of September, 1962. I think it was ’62.” 


On August 29, 1962, the Department of Agriculture of the State 
of Ohio issued to Paul Donaldson and Norman Fitch doing busi- 
ness as Bloomfield Livestock Auction, a license to engage in the 
buying, receiving, selling, exchanging, negotiating or soliciting 
the sale, exchange or transfer of livestock. 

On September 24, 1962, an order was issued by this Depart- 
ment against respondents directing: 


Respondents shall cease and desist from operating as a market 
agency and dealer in commerce without furnishing and main- 
taining reasonable bonds or their equivalents in conformity 


with the act and the regulations thereunder. 


Respondent’s registration under the act is suspended for 
a period of 10 days and thereafter until such time as re- 
spondents comply with the bonding requirements of the act 


and the regulations thereunder. 


Sometime after September 24, an application for registration 
was submitted to this Department on behalf of Paul Donaldson 
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jointly with a corporation named Bloomfield Livestock Auction, 
Inc. Thereafter application was made by Paul Donaldson, as presi- 
dent, seeking registration of the Bloomfield Livestock Auction, 
Inc., alone. However, the partnership business was not taken over 
by the corporation. 


In his brief, respondent Fitch argues that “if there was a part- 
nership then it was terminated by the Cease and Desist Order 
of September 24, 1962.” In support of this argument said re- 
spondent cites § 1775.380(4) (C) of the Ohio Revised Code accord- 
ing to which a partnership is dissolved “by any event which makes 
it unlawful for the business of the partnership to be carried on 
or for the members to carry it on in partnership.” In this par- 
ticular instance the business of the partnership, that is, the sale 
of livestock on a commission basis, was clearly lawful. Moreover, 
it was legal for respondents to carry on such a business as part- 
ners. The order required only that respondents refrain from 
doing business without having and maintaining surety bonds or 
their equivalents, and that no business be transacted for a period 
of ten days, and thereafter until such bonds or their equivalents 
were acquired. 


On the basis of the record considered as a whole it is concluded 


that at all times material herein, respondents, as partners, were 
engaged in the business of a market agency at the stockyard. A 
market agency has the duty of remitting to the consignor the net 
proceeds of the sale of consigned livestock (9 CFR 201.43). A 
failure to remit such net proceeds constitutes an unjust practice 


in violation of section 307 of the Act (7 U.S.C. 208). Helmer 
Nielsen and Jim Nielsen, 22 A.D. 481 (1963). Respondents did 
not pay to complainant the net proceeds of the sale of the calf 
consigned to them by complainant for sale on a commission basis 


for his account. Accordingly, respondents should be ordered to 


pay, jointly and severally, to complainant the amount of such net 
proceeds. Of course, payment to complainant of a total of $38.90, 
with interest, will discharge his claim. 


ORDER 


Within 30 days from the date of this order, respondents Norman 
Fitch and Paul Donaldson shall jointly and severally pay, as 


reparation, to complainant the sum of $38.90, with interest 
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thereon at the rate of 5% per annum, from March 1, 1963, until 
paid. 
Copies hereof shall be served upon the parties. 


(No. 10,555) 


In re NEIL HARLAN, d/b/a FEEDER PIG MARKETING ASSOCIATION. 


P&S Docket No. 3603. Decided May 5, 1966. 


Failure to pay when due—Checks—Insolvency—Suspension of regis- 
tration—Default 


Respondent is ordered to cease and desist from failing to pay when due for 
livestock purchased and from issuing insufficient funds checks in pay- 
ment for such livestock and is suspended as a registrant for a period of 
30 days and thereafter until no longer insolvent. 


Mr. Samuel J. Harris for complainant. 
Mr. Benj. M. Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 
The recommended decision and order of the hearing examiner 
filed April 8, 1966, to which respondent did not file exceptions, are 
adopted as the final decision and order in this proceeding. 
This order shall become effective on the 10th day after service 


thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This complaint under the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C. 181 et seq.), hereinafter called the act, 
charges that respondent, a registered dealer under the act, is in- 
solvent; that he issued checks in payment for livestock purchased 
in commerce which checks were returned unpaid because of in- 


sufficient funds; and that he failed to pay the purchase price of 
such livestock when due. 


A copy of the complaint and a copy of the rules of practice were 
served on the respondent on October 11, 1965, and at the same 
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time he was notified in writing that an answer should be filed 


within twenty days and that, in accordance with the rules of 
practice, failure to answer would constitute an admission of the 
facts alleged and failure to request a hearing would constitute a 


waiver of hearing. Nothing has been heard from respondent and 
he is, therefore, in default. 

Complainant’s counsel recommends the issuance of an order 
directing respondent to cease and desist from failing to pay the 
purchase price of livestock when due and from issuing insufficient 


fund checks, and suspending respondent’s registration under the 
act for a period of thirty days and until such time thereafter as 
respondent demonstrates solvency. 


The matter was referred to Benj. M. Holstein, Hearing Exami- 
ner, Office of Hearing Examiners, United States Department of 
Agriculture, for the preparation of a recommended decision with- 
out further investigation or hearing as provided by the rules of 


practice in default cases (9 CFR 202.9(c) ). 


FINDINGS OF FACT 


1. Respondent, Neil Harlan, doing business as Feeder Pig Mar- 
keting Association, Hampton, Iowa, is now and was at all times 


material herein registered with the Secretary of Agriculture as a 
dealer under the act, and engaged in business as a dealer within 


the meaning of the act. 


2. Respondent’s current liabilities exceed his current assets. As 
of August 5, 1965, respondent’s current liabilities exceeded his 


current assets by approximately $10,159.47. 


3. Respondent, on or about the dates and in the transactions set 
forth below, purchased livestock in commerce and issued checks 
in purported payment of the purchase price thereof which checks 


were returned unpaid by the bank upon which they were drawn 
because of insufficient funds in respondent’s account. 


No. of 
Date Head Purchased From Amount 
1965 
July 7 239 Harold Strong 
West Plains, Missouri $3,730.73 
July 14 288 Thayer Sales Company 4,459.80 


Thayer, Missouri 
(a posted stockyard) 








594 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 25 A.D. 592 


4. Respondent failed to pay, when due, the purchase price of 
the livestock described in Finding 3. 


CONCLUSIONS 
Since respondent’s liabilities exceed his current assets, he is in- 
solvent within the meaning of the act (7 U.S.C. 204), as charged. 
In re Southern Buyers Inc., 14 A.D. 811 (1955); In re Billy T. 
Adams, 23 A.D. 422 (1964). 


Respondent’s issuance of insufficient fund checks and his failure 
to make due payment for livestock purchased constitute unfair 
and deceptive practices in violation of section 312(a) of the act 
(7 U.S.C. 213(a)), as charged. In re Victor Koenig, 24 A.D. 1213 
(1965) ; In re Midwest Livestock Commission Company, 23 A.D. 
816 (1964); In re Claude F. McLane, 21 A.D. 233 (1962). The 
failure to pay for livestock when payment is due also violates 
section 201.43(b) of the regulations (9 CFR 201.43(b)). 


It is concluded that respondent should be ordered to cease and 
desist from such violations, and that he should be suspended as a 
registrant under the act for a period of thirty days and until such 
time thereafter as he demonstrates solvency, as recommended by 
complainant. 


ORDER 


Respondent shall cease and desist from (1) failing to pay when 
due the purchase price of livestock purchased in commerce; and 
(2) issuing checks in payment for livestock purchased in com- 
merce without having and maintaining in the bank on which such 
checks are drawn sufficient funds to pay such checks. 


Respondent is suspended as a registrant under the act for a 
period of thirty days and thereafter until such time as he demon- 
strates that he is no longer insolvent. Upon such showing after 
expiration of said thirty day period, a supplemental order will be 
issued terminating the suspension. 


This order shall be effective on the sixth day after service 
thereof on the respondent. Copies of this order shall be served on 
the parties. 
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(No. 10,556) 


U. B. LIVESTOCK COMPANY v. GLENN CLARK, d/b/a CLARK CATTLE 
CoMPANY. P&S Docket No. 3483. Decided May 5, 1966. 


Purchase on order—Contract term “choice to fancy’”—Rejection— 
Damages 


Where respondent failed to prove that cattle purchased for him on order 
were not of the quality ordered, his alleged rejection was not justified 
and damages are awarded complainant against respondent for the differ- 
ence between the purchase price and the proceeds on resale. 

Mr. Harlyn A. Stoebe, of Humboldt, Iowa, for complainant. 

Respondent pro se. 


Mr. Harry Wales, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. The proceeding was initiated by a com- 
plaint dated January 14, 1965, in which complainant alleges that 
respondent ordered from complainant 450-pound class cattle at a 
price of $21.00 per hundredweight for “‘good” cattle, and at $23.00 
per hundredweight for cattle of grade choice with a fancy end. 
The complainant further alleges that pursuant to such order com- 
plainant purchased 862 head of black Angus with a few Hereford 
and Hereford crosses, and drew a draft on respondent in the 
amount of $83,067.69. After the cattle were delivered to respond- 
ent, the draft was returned dishonored and protested for non- 
payment. 


A copy of the complaint, to which exhibits were attached, was 
served on respondent on January 25, 1965. An answer was filed by 
respondent on February 10, 1965, denying that the cattle delivered 
by complainant were of the kind respondent had ordered. 


An oral hearing was held at Sioux City, Iowa, on May 27, 1965. 
Harry Wales, Office of the General Counsel, United States Depart- 
ment of Agriculture, was presiding officer. Complainant was rep- 
resented by Harlyn A. Stoebe, attorney, Humboldt, Iowa. Re- 
spondent appeared pro se. 
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FINDINGS OF FACT 


1. Complainant, U. B. Livestock Company, Twin Falls, Idaho, 
is a partnership composed of L. S. Ultican and John Bradley, who 
were, at all times material herein, engaged in the business of a 


dealer and registered with the Secretary of Agriculture so to 
operate. 


2. Respondent, Glenn Clark, is an individual doing business as 
Clark Cattle Company, Sioux City, Iowa, and at all times herein 
was engaged in the business of a dealer and market agency, reg- 
istered with the Secretary of Agriculture to buy and sell livestock 
in commerce for his own account and to buy livestock on a com- 
mission basis at the Sioux City Stock Yards, Sioux City, Iowa, a 


posted stockyard under the Act, hereinafter referred to as the 
“stockyard.” 


3. On or about October 1, 1964, respondent by long distance 
telephone placed an order with complainant for the purchase of 
cattle in the 450-pound class. The agreed price was $21.00 per 
hundredweight for good cattle and $23.00 per hundredweight for 
choice cattle with a fancy end, with the agreement that there was 


to be a differential of one cent a pound for heifers over or under 
450 pounds. 


4. In response to the telephone order, complainant purchased 
on behalf of respondent 862 head of cattle, mostly black Angus 
but with a few Hereford and Hereford crosses. On October 21, 
1964, the livestock was placed in railroad cars for shipment to re- 
spondent at the stockyard in Sioux City, Iowa. On or about the 
same day as shipment, complainant drew a sight draft upon re- 
spondent in the amount of $83,067.69 to pay for the cattle plus 
its commission and executed a bill of sale which was attached to 
the sight draft describing 862 head of cattle “enroute.” 


5. Respondent examined the shipment when it was received by 
him at the stockyard and decided that the cattle were not of the 
quality he had ordered, and so informed complainant by telephone. 
On or about October 30, 1964, payment of the draft in the amount 
of $83,067.69 was refused by the Livestock National Bank of Sioux 
City, Iowa, at the direction of respondent, and notice of protest 
was made on that date. 


6. Respondent then sold 126 of the “heavy end” of the 862 head 
of cattle for a price of $22.75 a hundredweight delivered to the 
purchaser’s farm for the sum of $15,938.65. From this amount 
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there was deducted $245.21, the cost of trucking the cattle from 
the stockyard to the purchaser’s farm, for a net return from this 
sale of $15,693.44. From the amount of $15,693.44, respondent 
deducted freight and other charges totaling $7,273.60 in connec- 
tion with the shipment of the entire 862 head of cattle from Idaho 
to the stockyard, and remitted the remainder of $8,419.84 to com- 
plainant. 


7. Complainant then had the balance of the cattle trucked to 
the Humboldt Livestock Auction Company at Humboldt, Iowa, for 
sale through that concern, where the cattle were well handled and 
prepared for sale so as to insure their being sold for their fair 
market value. At Humboldt the remainder of the cattle, 735 head 
(one animal died), sold for a net return of $68,090.96, making a 
total net return to complainant from the cattle originally pur- 
chased by it for respondent of $76,510.80, or some $6,556.89 less 
than the amount of the sight draft drawn by complainant on 
respondent, payment of which was refused by respondent. 


8. The complaint was filed within 90 days after the cause of 
action accrued. 


CONCLUSIONS 


Respondent does not dispute that when complainant purchased 
the cattle from ranchers in Idaho and loaded them onto railroad 
cars there for shipment to respondent at the stockyard in Sioux 
City, Iowa, complainant was carrying out respondent’s order given 
by telephone. However, respondent says that he ordered choice to 
fancy cattle and it was his judgment when he viewed the ship- 
ment upon its arrival in Sioux City that the cattle were not choice 
to fancy, or as respondent sometimes phrased it, “choice with a 
fancy end.” 


There is no evidence of any fraudulent misrepresentation by Mr. 
Ultican, who acting in good faith, attempted to carry out the com- 
mission he received from respondent. He traveled over an area 
within a 100-mile radius of his headquarters in Idaho and person- 
ally selected cattle to fill the order given him by respondent. There 
was considerable testimony as to differences in quality of cattle 
coming from different areas and the possibility that what was con- 
sidered a fancy animal in one of the less favored areas might not 
be so regarded in an area where the quality of the cattle was gen- 
erally on a higher level. 
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Respondent admitted that in some respects his idea of what 
constituted choice to fancy calves was not in agreement with the 
views of other people. Of course, the phrases “choice to fancy” 
and “choice with a fancy end” used by respondent are ambiguous. 
Both phrases are evidently used to describe a group of cattle in 
which individual animals range in grade from choice to fancy or 
prime. However, the phrases leave in doubt what proportion of 
the animals are choice and what proportion are fancy. There is 
some evidence that respondent should have known from past ex- 
perience in dealing with complainant that the animals would be 
of the quality respondent alleges were in fact sent instead of the 
higher quality alleged to have been ordered. 


Respondent’s conduct in selecting 126 head out of the ship- 
ment and selling them was inconsistent with his earlier rejection 
of the entire lot of cattle. He, of course, testified that he had com- 
plainant’s permission to do this, but this is denied by complainant 
and seems unlikely in view of the relationship between the parties 
following respondent’s rejection of the shipment and in view of 
complainant’s decision to place the remaining cattle with Hum- 
boldt Livestock Auction for sale in an effort to minimize damages. 
Respondent’s conduct in this regard and his testimony at the hear- 
ing as to his surprise at complainant’s action in moving the cattle 
to Humboldt make it appear that he may have anticipated han- 
dling the sale of the entire lot despite his alleged rejection of them. 
Moreover, respondent’s office manager admitted that complainant 
did not give respondent authorization to sell the 126 head. 


Under these circumstances, the burden of showing by a prepond- 
erance of the evidence that the animals delivered did not conform 
to the terms of the contract, was on respondent, Joe Altsheler et 
al. v. Heber, 23 A.D. 1507, 1510 (1964) and cases cited therein; 
Villines v. Moberg, 24 A.D. 64, 68 (1965). The considerable evi- 
dence concerning the quality of the animals delivered by complain- 
ant is conflicting and inconclusive. While the resale price obtained 
by respondent for the 126 head was approximately the same as 
the price agreed upon under the contract, the resale of the re- 
mainder by complainant was somewhat lower. However, under 
the circumstances involved in the resale, such lower price does 
not establish that the animals did not meet contract requirements. 


On the basis of the record it is concluded that respondent failed 
to sustain such burden of proof that the animals were not of the 
quality ordered, and has therefore shown no justification for his 
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rejection and consequent failure to pay the full purchase price. 
An unjustified failure to pay for livestock is a violation of the Act. 
Brunson v. Inland Empire Livestock Company, 23 A.D. 467 
(1964) ; Pack et al. v. Rouse, 24 A.D. 587, 589 (1965), and re- 
spondent is liable for the full purchase price. Having received 
$76,510.80 on the proceeds of the resales, there remains due the 
balance of $6,556.89 on the contract. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $6,556.89 with in- 


terest thereon at the rate of 5% per annum from November 1, 
1964, until paid. 


Copies hereof shall be served upon the parties. 


(No. 10,557) 


In re THE DENVER UNION STOCK YARD COMPANY. P&S Docket 
No. 450. Decided May 6, 1966. 


Modification of rates and charges 


Respondent is authorized to make the requested modifications in its current 
schedule of rates and charges. 


Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). The respondent is now 
operating under an order issued on December 6, 1965 (24 A.D. 
1582), continuing in effect to and including December 31, 1967, an 
order issued on December 26, 1963 (22 A.D. 1351), which, as 
modified by orders issued on August 27, 1964 (23 A.D. 957), and 
October 23, 1964 (23 A.D. 1242), authorizes assessment of the 
current temporary schedule of rates and charges. 


By a petition filed on April 15, 1966, the respondent requested 
authority to modify the current temporary schedule of rates and 
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charges in certain respects, and requested that the current sched- 
ule, as so modified, remain in effect until further extended or 
modified. Notice of the petition and its contents was published in 
the Federal Register on April 23, 1966 (31 F.R. 6279), and, 
although interested persons were afforded an opportunity to in- 
dicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Division, Consumer and Market- 
ing Service, by its attorney, filed an answer recommending that 
the modifications of the rates and charges requested in respond- 
ent’s petition be granted, and that the order to be issued remain 
in effect to and including December 31, 1967, unless modified or 
extended by further order before that date, in lieu of the order 
remaining in effect until further extended or modified as requested 
in the petition. The answer also states that the respondent has 
advised the Division that it desires the modifications to become 
effective on May 14, 1966, and the Division recommends that the 
order be issued effective on that date. 


Since the parties are agreed with respect to the proposed modi- 
fications of the rates and charges, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on April 15, 1966, and to assess such 
current schedule, as so modified, during the life of this order. 


The respondent, which must prepare for and be ready to comply 
with this order on its effective date, desires to have it become 
effective on May 14, 1966. The Packers and Stockyards Act pro- 
vides that orders of this nature shall not become effective in less 
than five days after their date. Undue delay in making this order 
effective may adversely affect the marketing of livestock. Accord- 
ingly, good cause is found for making this order effective in less 
than 30 days. 


This order shall become effective on May 14, 1966, and remain 
in effect to and including December 31, 1967, unless modified or 
extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 
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(No. 10,558) 


In re JOHN E. (JACK) BRODIE. P&S Docket No. 3649. Decided 
May 10, 1966. 


Bonding requirements—Suspension of registration—Consent order 


Respondent is suspended as a registrant under the act until such time as he 
complies with the bonding requirements of the act and the regulations 
issued thereunder. 


Mr. Gerald P. Summers for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on February 8, 1966, by the Director, Packers and Stock- 
yards Division, Consumer and Marketing Service, United States 
Department of Agriculture, charging respondent with violations 
of the Act and the regulations promulgated thereunder by the 
Secretary of Agriculture (9 CFR 201.1 et seq.), hereinafter re- 
ferred to as the regulations. 


Respondent filed an amended answer on April 14, 1966, in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Lander Sales Commission Company stockyard, Lander, 
Wyoming, and Riverton Livestock Auction stockyard, Riverton, 
Wyoming, hereinafter called the stockyards, are now, and were at 
all times material herein, posted stockyards subject to the provi- 
sions of the Act. 
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2. Respondent, an individual, residing at Lander, Wyoming, is 
now, and was at all times material herein, registered with the 
Secretary of Agriculture as a dealer under the Act. Respondent 
is now, and was at all times material herein, engaged in business 
as a dealer, buying and selling livestock in commerce for his own 
account. 


3. Respondent’s surety bond was terminated on March 30, 1963. 
The District Supervisor of the Packers and Stockyards Division, 
Consumer and Marketing Service, United States Department of 
Agriculture, for the area that includes the State of Wyoming, by 
a letter dated April 24, 1963, and received by respondent on April 
26, 1963, notified respondent of his bond termination date and in- 
formed him that he would have to furnish the required bond if he 
continued to operate as a registrant under the Act after March 30, 
1963. Notwithstanding said notice, respondent continued to en- 
gage in the business of a dealer, buying and selling livestock at the 
stockyards, without filing and maintaining a reasonable bond or 
its equivalent, as required by the Act and regulations. 


CONCLUSIONS 


By resason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312 of the Act (7 U.S.C. 
213) and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29 and 201.30). Inasmuch as complainant has recommended 
that the order consented to by respondent be issued, the order will 
be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
any capacity for which bonding is required under the Act and the 
regulations without filing and maintaining a reasonable bond or 
its equivalent, as required by the Act and regulations issued there- 
under. 


Respondent is suspended as a registrant under the Act until 
such time as he complies with the bonding requirements of the 
Act and the regulations. When respondent complies fully with the 
bonding requirements of the Act and the regulations, a supple- 
mental order will be issued in this proceeding terminating the 
suspension. 
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This order shall become effective on the sixth day after service 


thereof upon the respondent and copies hereof shall be served upon 
the parties. 


(No. 10,559) 


FARMERS MARKETING SALES CorP., INC. v. ALVIN AND MARIAN B. 
RIPPENTROP, AND HUMBOLDT LIVESTOCK AUCTION, INC. P&S 
Docket No. 3535. Decided May 10, 1966. 


Market agency—Application of proceeds to antecedent debt where unpaid 
seller 


Market agency liable to unpaid seller to its consignor for proceeds applied 
by market agency to antecedent debt owed it by consignor with knowl- 
edge of existence of unpaid seller. Consignor also liable to unpaid seller. 
Consignor alone is liable for the 8 head purchased from complainant but 
not delivered to respondent market agency. Co-signor of check not 
liable for this transaction and complaint as to her is dismissed. 


Mr. Thomas C. Boone, of Hays, Kan., and Mr. Casey Jones, of Hill City, 
Kan., for complainant. 
Mr. Harlyn A. Stoebe, of Humboldt, Iowa, for Humboldt Livestock Auc- 


tion, Inc. 
Respondent Alvin Rippentrop pro se. 
Mr. George R. Springborg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on November 23, 1964, 
complainant seeks reparation from respondents in the sum of 
$7,058.83, which is alleged to be the purchase price of 76 head of 
cattle bought by respondent Alvin Rippentrop from complainant 
at an auction sale on August 28, 1964. It is further alleged that a 
personal check was given in payment of the purchase price by this 
respondent, who then delivered the cattle by truck to respondent 
Humboldt Livestock Auction, Inc., which after selling them, re- 
tained and applied all of the sale proceeds on a prior indebtedness 
of respondent Alvin Rippentrop; and that the withholding of these 
sale proceeds resulted in refusal of payment of respondent Alvin 











604 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 25 A.D. 603 


Rippentrop’s check by the bank on which it was drawn. Com- 
plainant further alleges that Marian B. Rippentrop is named as a 
respondent because her signature also appeared on the $7,058.83 
check when it was returned to complainant after payment had been 
refused. 


A copy of the complaint and copies of the investigative report 
and a supplemental investigative report, prepared by the Packers 
and Stockyards Division of the Department and filed in this pro- 
ceeding pursuant to section 202.40 of the rules of practice (9 CFR 
202.40), were served upon respondents Alvin Rippentrop and 
Marian B. Rippentrop on or about March 22, 1965, and upon re- 
spondent Humboldt Livestock Auction, Inc., on or about the same 
date. Copies of the investigative report and supplemental investi- 


gative report were served upon complainant on or about March 
24, 1965. 


Respondent Humboldt Livestock Auction, Inc., filed an answer 
on April 12, 1965, admitting that it received from and sold for the 
account of Alvin Rippentrop a consignment of 76 head of cattle, 
and alleging that the sale proceeds were credited to Rippentrop’s 
indebtedness resulting from a dishonored check issued on Novem- 
ber 15, 1961, in payment for cattle he had purchased and then re- 
sold. It further is denied in the answer that the 76 head of cattle 
were the same as those purchased from complainant, that com- 
plainant had any interest in such cattle, and that this respondent 
was in any way responsible to anyone other than Rippentrop for 
the cattle or their proceeds. This respondent requested an oral 
hearing. 


No answer was filed by respondents Alvin Rippentrop and 
Marian B. Rippentrop, notwithstanding the fact that, at the time 
of service of the complaint, each was notified in writing that under 
the rules of practice (9 CFR 202.41 (c) ), a failure to file an answer 
is deemed an admission of the facts alleged in the complaint. 


An oral hearing was held at Dakota City, Iowa, on November 
10, 1965. George R. Springborg, Office of the General Counsel of 
this Department, served as presiding officer. Complainant was 
represented at the hearing by counsel, Thomas C. Boone, Attorney 
at Law, Hays, Kansas, and Casey Jones, Attorney at Law, Hill 
City, Kansas. Respondent Humboldt Livestock Auction, Inc., also 
was represented by counsel, Harlyn A. Stoebe, Humboldt, Iowa. 
Seven witnesses, including respondents Alvin Rippentrop and 
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Marian B. Rippentrop, testified at the hearing. Respondent Hum- 
boldt Livestock Auction, Inc., filed proposed findings of fact and 
order, and a supporting brief. 


FINDINGS OF FACT 


1. Complainant, Farmers Marketing Sales Corp., Inc., a corpo- 
ration, doing business as Hill City Sale Barn, Hill City, Kansas, 
was at all times material herein engaged in the business of a 
market agency, registered under the Act with the Secretary of 
Agriculture to buy and sell livestock in commerce on a commission 
basis at the Farmers Marketing Sales Corporation, Inc., Hill City, 
Kansas, a posted stockyard subject to the provisions of the Act. 


2. Respondent Alvin Rippentrop, hereinafter called “Rippen- 
trop,’”’ Blue Earth, Minnesota, is an individual who at all times 
material herein was engaged in the business of a dealer, buying 
and selling livestock in commerce for his own account. Respond- 
ent Marian B. Rippentrop, Blue Earth, Minnesota, at all times 
material herein was the wife of Rippentrop. 


3. Respondent Humboldt Livestock Auction, Inc., a corporation, 
Humboldt, Iowa, hereinafter called “Humboldt,” was at all times 
material herein, the owner of its subsidiary, Humboldt Livestock 
Commission Co., Inc., a corporation which was engaged in the 
business of a dealer and market agency, registered under the Act 
with the Secretary of Agriculture to buy and sell livestock in com- 
merce for its own account and to sell on a commission basis at the 
Humboldt Livestock Auction, Inc., Humboldt, Iowa, a posted stock- 
yard subject to the provisions of the Act. 


4. On August 28, 1964, at an auction sale conducted by com- 
plainant at its stockyard in Kansas, respondent Rippentrop pur- 
chased 76 head of cattle in his own name for $7,058.83, issuing to 
complainant in payment therefor his personal check dated August 
28, 1964, signed only by himself, and drawn on The First National 
Bank, Blue Earth, Minnesota. 


5. On the evening of August 29, 1964, from Stockton, Kansas, 
Rippentrop telephoned Billy Hoops, a Humboldt employee, to ar- 
range for resale at Humboldt. An employee of Prickett & Son, a 
trucking firm at Plainville, Kansas, was hired to haul the cattle 
to Humboldt for resale in Rippentrop’s name. 


6. On August 30, 1964, the 76 head of cattle were hauled from 
complainant’s stockyard to Stockton, Kansas, where two blind 











606 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 25 A.D. 603 


steers and at least five heifers with various deformities which 
Rippentrop had purchased from complainant for not more than 
$428.44, were unloaded from the truck for reshipment to South 
St. Paul, Minnesota. These “killer” cattle were replaced by an 
equal number of head owned and held by Rippentrop at Stockton, 
and he then had the truckload of 76 head delivered to the Hum- 
boldt stockyard where they were sold for his account on August 


31, 1964, for the net amount of $7,875.92. 


7. At the time of his consignment and sale of the 76 head, Rip- 
pentrop was indebted to Humboldt in the amount of $10,000.00 


on a dishonored personal check drawn by him on the Blue Earth 


State Bank, November 15, 1961, and delivered to Humboldt in 
payment for 102 head of cattle he had purchased from Humboldt 
and then resold. Humboldt retained and applied the $7,875.92 


net proceeds from the sale of the 76 head of cattle to such indebt- 
edness. 


8. After deposit by complainant, Rippentrop’s original 
$7,058.83 check was presented to The First National Bank of Blue 


Earth, Minnesota, for payment. Respondent Marian B. Rippen- 
trop thereupon countersigned the same, but payment was refused 
by reason of insufficient funds. No part of the $7,058.83 has been 


paid by Rippentrop to complainant. 


9. The complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


The failure of respondent Rippentrop to file an answer is deem- 
ed an admission of the facts alleged in the complaint (9 CFR 
202.41(c)). Rippentrop’s failure to pay to complainant the price 
of the 76 head of cattle purchased in his own name at the stock- 
yard is an unjust and unreasonable practice in violation of the 
Act for which reparation may be awarded. Liberty Mills Live- 
stock Auction, Inc., v. Dean Butler, 22 A.D. 86 (1963); Jowa 
County v. Schwartz et al., 23 A.D. 813 (1964) ; Sawyer Livestock 
Co. v. Berklund, 22 A.D. 88 (1963) ; Dinesen v. Hitchcock, 23 A.D. 
524 (1964). 


While respondent Marian B. Rippentrop likewise failed to file 
an answer, it is to be noted that the complaint contains no direct 


allegation as to her liability for the transaction, except to state 
that after Rippentrop’s check had been returned to Hill City, 
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payment having been refused, the check carried her signature. 
During the hearing, moreover, no testimony was adduced to show 
that she in any way participated with Rippentrop in this trans- 
action, either as his principal or partner in his business as a 
dealer, though she admitted that no check drawn on their account 
in the First National Bank of Blue Earth would be honored by the 
Bank for payment without her countersignature. It is concluded 
that no violation of the Act by respondent Marian B. Rippentrop 
is established, and the complaint should be dismissed as to her. 

Humboldt’s liability to complainant is next in issue. Humboldt 
first denies that the 76 head of cattle delivered by Rippentrop to 
it were the same 76 head purchased by Rippentrop from complain- 
ant. Considerable differences in description are evident as be- 
tween the cattle sold by complainant and those received by Hum- 
boldt, but it is undisputed that 76 head were bought by Rippentrop 
from complainant at Hill City and that two days later the same 
trucking firm which loaded these cattle at Hill City delivered the 
same number to Humboldt. The direct and uncontroverted testi- 
mony of both Rippentrop and Donald Prickett, one of the owners 
of the trucking firm, was that except for either 7 or 8 head, re- 
garded because of their deformities as “killer” or “shipping” 
cattle, the 76 head purchased by Rippentrop from complainant 
were in fact delivered to Humboldt. From the record as a whole, 
we conclude that the only cattle which Humboldt did not receive 
from the original 76 in question were 7 head worth $428.44 and 1 
head worth $161.12. With regard to the one head, a Rn cow, the 
testimony left considerable room for doubt as to its destination. 
Because of the obvious uncertainty as to whether this animal was 
unloaded at Stockton or was delivered to Humboldt and the fact 
that the burden of proof in this regard was on complainant, we 
conclude that this animal should be numbered with the 7 other 
head unloaded from the truck at Stockton. Therefore, with the 
exclusion of these 8 head of cattle unloaded at Stockton, 68 of 
the very 76 head complainant sold to Rippentrop were delivered 
to and resold by Humboldt. 

Respondent Humboldt further denied complainant’s interest in 
the cattle or responsibility to any person other than Rippentrop 
for the cattle or their proceeds. Complainant sold the 76 head to 
Rippentrop at its regular auction sale, and upon receipt of Rip- 
pentrop’s personal check without knowledge either of its invalid- 
ity by reason of the absence of respondent Marian B. Rippentrop’s 
signature or that the check would not be honored by Rippentrop’s 
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bank due to insufficient funds, delivered the cattle to Rippentrop’s 
trucker. The cattle were in effect delivered into the possession of 
Rippentrop. After such delivery, as respondent Humboldt points 
out, complainant had neither legal title to nor a legal lien upon 
them. However, complainant had relinquished possession of the 
cattle only because respondent Rippentrop gave complainant a 
check. The check was subsequently returned unpaid and the giv- 
ing of a worthless check in payment for livestock has been regard- 
ed as fraudulent. See Sullivan v. Wells, 89 F. Supp. 317 (D. Neb. 
1950); Call v. Winter Livestock Com. Co., 11 A.D. 3 (1952); 
Truss v. Kime et al., 22 A.D. 460 (1963). 


Complainant as a defrauded seller retained an equitable right 
of rescission which it could exercise against anyone but a bona 
fide purchaser for value without notice. Truss v. Kime, supra, and 
cases cited therein. It also is well settled that after rescinding a 
sale, a defrauded seller may follow the goods into the hands of the 
fraudulent buyer or one taking under the buyer and not entitled 
to protection as a bona fide purchaser for value. Truss v. Kime, 
supra. Further, under the general doctrine of trust funds, such 
defrauded seller may also follow the proceeds of the sale of the 
goods where they can be identified. 46 Am.Jur., Sales $656; Call 
v. Winter Livestock Com. Co., supra. 


The only question remaining is whether respondent Humboldt 
was a bona fide purchaser. We conclude it was not. Not only from 
prior livestock transactions with Rippentrop, particularly includ- 
ing the transaction which gave rise to his indebtedness on the 
$10,000.00 dishonored check even then held by Humboldt, but also 
from Rippentrop’s telephone call to Humboldt’s employee, Billy 
Hoops, before the cattle were shipped, did Humboldt have knowl- 
edge of facts sufficient to cause a reasonably prudent person to 
make a further investigation to ascertain whether anyone other 
than Rippentrop had an interest in these cattle. See Morrow Show 
Mfg. Co. v. New England Shoe Co., 57 Fed. 685. (C.C.A. 7th, 
1893) ; 46 Am. Jur., Sales § 472; Call v. Winter Livestock Com. 
Co., supra. Additionally, of course, and finally determinative of 
the question is the well-established rule that one who obtains pos- 
session of property in payment of an antecedent debt does not 
occupy the position of a bona fide purchaser for value as against 
the defrauded seller. See Shirley-Self Motor Co. v. Canon, 166 
S.W. (2d) 155 (Tex. Civ. App. 1942) ; Smith v. Autocar Sales & 
Service Co., 107 Ind. App. 244, 20 N.E. (2d) 188 (1939) ; Com- 
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mercial Investment Trust Co. v. Stewart, 235 Mich. 502, 209 N.W. 
660 (1926) ; Call v. Winter Livestock Com. Co., supra. Respond- 
ent Humboldt occupies precisely this position, hence was not a 
bona fide purchaser as against complainant. 


We conclude that respondent Humboldt engaged in an unjust 
and unreasonable practice when it retained and applied the pro- 
ceeds from the sale of complainant’s cattle consigned to it by Rip- 
pentrop in payment of an indebtedness due Humboldt from Rip- 
pentrop instead of covering Rippentrop’s personal check so that 
complainant could obtain payment for its livestock. In re Wright, 
P. & S. Docket No. 1048, decided November 18, 1938. See also In 
re Fulton, P. & S. Docket No. 464, decided November 11, 1935; 
Call v. Winter Livestock Comm. Co., supra; Schlichenmayer v. 
Miller et al., 24 A.D. 466, 472 (1965). 


Neither the failure of some 7 or 8 of the cattle purchased from 
complainant to reach Humboldt nor the substitution and comming- 
ling of the Stockton cattle precludes recovery from Humboldt. 
Damages need not be established with exactness if, as here, a 
reasonable basis for their computation is afforded. Eastman Co. 
v.Southern Photo Co., 273 U.S. 359, 379 (1927) ; Natural Bridge 
Packing Co. v. Ganey, 15 A.D. 818, 823 (1956) ; Minot Livestock 
Auction v. Wood Bros. et al., 24 A.D. 459, 465 (1965) ; Schlichen- 
mayer v. Miller et al., supra. We recognize that a defrauded seller 
may follow the proceeds of the resale, but in this case, because of 
the substitution of eight head, this is not possible. Therefore, 
respondent Humboldt will be ordered to pay reparation to com- 
plainant on the basis of the price for which the 76 head were pur- 
chased by Rippentrop, less, however, the purchase price of the 
eight head unloaded at Stockton, amounting to $589.56. Deduc- 
tion of this amount from the $7,058.83 results in net damages to 
complainant of $6,469.27. 


As stated previously, Rippentrop is also liable for this amount 
as the original purchaser of the cattle and it is therefore concluded 
that complainant is entitled to receive such damages from Rippen- 
trop and Humboldt, who are under the circumstances jointly and 
severally liable. Of course, payment to complainant of a total of 
$6,469.27, with interest, will discharge its claim with respect to 
68 of the original 76 head. Rippentrop alone remains liable for 
the eight head he purchased and did not deliver to Humboldt. 
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ORDER 


The complaint is hereby dismissed as to respondent Marian B. 
Rippentrop. 


Within 30 days from the date hereof, respondents Alvin Rippen- 
trop and Humboldt Livestock Auction, Inc., shall jointly and sev- 
erally pay complainant as reparation the sum of $6,469.27, with 
interest thereon at the rate of 5% per annum from September 1, 
1964, until paid. 


Within 30 days from the date hereof, respondent Alvin Rippen- 
trop additionally shall pay complainant as reparation the sum of 
$589.56, with interest thereon at the rate of 5% per annum from 
September i, 1964, until paid. 


Copies hereof shall be served upon the parties. 


(No. 10,560) 


CLAYTON PETERMAN v. PRICE & COMPANY, INC., et al. P&S 
Docket No. 3653. Decided May 10, 1966. 


Jurisdiction—Failure to pay—Default 


In absence of facts stating a cause of action against one respondent and 
where complaint not timely filed with respect to second respondent, 
complaint dismissed as to them. Reparation awarded against remaining 
respondent who defaulted in the filing of an answer and as to whom 
complaint was timely filed. 


Complainant pro se. 
Miss Eva S. Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). On October 
19, 1965, complainant filed a complaint under section 309 of the 
Act (7 U.S.C. 210) seeking reparation from Price & Company, 
Inc., Carrol Poland d/b/a Price & Company, Inc., and the National 
Commission Company. Under the Act, a reparation complaint 
must be filed within 90 days of the accrual of the cause of action 
(7 U.S.C. 210). The facts alleged in the complaint showed that 
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it was not timely filed as to the National Commission Company; 
and complainant was advised that the complaint would not be en- 
tertained as to said company. Copies of the complaint were served 
upon Price & Company, Inc., and Carrol Poland. Neither filed 
an answer. Accordingly, the issuance of an order without further 
procedure is appropriate pursuant to § 202.41(d) of the rules of 
practice (9 CFR 202.41(d)). 


Complainant, Clayton Peterman, is an individual whose address 
is Miami, Missouri. Respondent Price & Company, Inc., is a corp- 
oration whose address is 61 Angelica Street, St. Louis, Missouri. 
At all times material herein said respondent was registered under 
the Act with the Secretary of Agriculture as a market agency 
buying livestock in commerce on a commission basis and as a 
dealer buying and selling livestock in commerce for its own ac- 
count. Respondent Carrol Poland is an individual whose address 
is 61 Angelica St., St. Louis, Missouri. The Mississippi Valley 
Stockyards is a posted stockyard subject to the provisions of the 
Act. 


The complaint was timely filed insofar as the cause of action 
against Price & Company, Inc., is involved. The facts alleged in 
the complaint are hereby adopted as findings of fact of this order 
and constitute a violation of the Act by said respondent on the 
basis of which reparation may be awarded. It is found that, as a 
result of such violation, complainant suffered damages in the sum 
of $6,764.03, and said respondent should be ordered to pay such 
sum to complainant. Accordingly, it is hereby ordered that, with- 
in 30 days from the date of this decision and order, respondent 
Price & Company, Inc., shall pay to complainant the sum of 
$6,764.03, with interest thereon at the rate of 5% per annum 
from August 1, 1965, until paid. 


The complaint was also timely filed as to respondent Carrol Po- 
land; however, no facts were alleged therein which would indicate 
that said respondent incurred personal liability to complainant in 
connection with the transaction in question. Accordingly, the 
complaint is dismissed as to said respondent. 


Copies hereof shall be served upon the parties. 
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(No. 10,561) 


DELOs BIDLEMAN v. JACK W. REEDER AND MARTIN Bros. & Co., 
Inc. P&S Docket No. 3507. Decided May 11, 1966. 


False invoices—Commissions—Jurisdiction 


Where no controversy exists as to purchase price and delivery, complainant 
entitled to recover cost of livestock purchased on order for respondent 
plus the agreed-upon commission. In a transaction where complainant 
issued fraudulent invoices he is not entitled to be paid a commission for 
his services and may recover only the purchase price for livestock where 
such price is identifiable. Where purchase price was not established, no 
recovery is allowed complainant. Counterclaim dismissed as respondent 
failed to establish that it was timely filed. 


Mr. C. T. “Tad” Sanders, of Kansas City, Mo., for complainant. 
Mr. Stanley Kryal, of Stockton, Kan., for respondent Jack W. Reeder. 
Mr. Alexander McKie, Jr., of Omaha, Neb., for respondent Martin 
Brothers Commission Company. 
Mr. Giles H. Penstone, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed October 21, 1964, com- 
plainant seeks reparation alleging that on September 22, 1964, 
he purchased for respondents, pursuant to their order, 160 head 
of steers; that on September 25, 1964, complainant purchased for 
respondents, pursuant to their order, 235 head of steers; that 
complainant paid for the 395 animals; and that respondents have 
not paid complainant for the animals and also failed to pay to 
complainant his $1 per head “charge for buying.” © 


Copies of the complaint were served upon respondents. Copies 
of the investigative report and a supplemental investigative re- 


port, prepared by the Packers and Stockyards Division of the 
Department and filed in the proceeding pursuant to section 202.40 


of the rules of practice (9 CFR 202.40), were served upon com- 
plainant and respondents. 


In an answer filed on March 31, 1965, respondent Reeder admits 
the purchase of steers by complainant for said respondent’s ac- 











BIDDLEMAN v. REEDER 613 
Cite as 25 A.D. 612 


count; but alleges “on information and belief” that he did not 
receive “the same cattle for which he was billed, and in addition 
alleges that the price of said cattle was increased to him over and 
above the purchase price of the same.” Said respondent further 
alleges: 


“That respondent has received information indicating that 
complainant, with respect to other order purchases of cattle 
made by complainant on behalf of respondent, has substi- 
tuted cattle, altered weights and prices causing respondent 
to pay additional sums for said cattle over and above the 
contract price. 


* * * * 


“That as a result of the above and foregoing, respondent is 
unable to state whether or not he is indebted in any respect 
to complainant or whether complainant is in fact indebted to 
respondent by virtue of his manipulation of cattle, prices 
and weights as aforesaid.” 


Respondent, Martin Bros. & Co., Inc., filed an answer and a 
supplemental answer alleging that it was under no duty to pay the 
purchase price of the livestock to complainant inasmuch as the 
livestock was consigned to it for sale for respondent Reeder’s 
account and Martin Bros. & Co., Inc., “had no knowledge of Com- 
plainant’s interest in said livestock if any.” Martin Bros. & Co., 
Inc., requested an oral hearing. 


An oral hearing was held in Kansas City, Missouri on July 23, 
1965. Mr. Giles H. Penstone, of the Office of the General Counsel 


of this Department, served as presiding officer. No appearance 
was entered by complainant. Respondents were represented by 
counsel. Mr. Dennis F. Allard, president of Martin Bros. & Co., 


Inc., testified. 


FINDINGS OF FACT 
1. Complainant, DeLos Bidleman, is an individual whose mail- 
ing address is % McKinley—Winter Livestock Commission Com- 


pany, Inc., P. 0. Box 41, Dodge City, Kansas. At all times material 


herein complainant was registered under the Act with the Secre- 
tary of Agriculture as a dealer. 


2. Respondent Jack W. Reeder, Stockton, Kansas, is an indi- 
vidual who at all fimes material herein was engaged in the busi- 
ness of a dealer. 
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3. Respondent Martin Bros. & Co., Inc., Stockyards Station, 
Omaha, Nebraska, is a corporation which at all times material 


herein was registered under the Act with the Secretary of Agri- 
culture as a market agency. 


4. On or about September 21, 1964, at the Oklahoma National 
Stock Yards, Oklahoma City, Oklahoma, a posted stockyard sub- 
ject to the provisions of the Act, complainant purchased 160 steers 
for the sum of $23,320.90. The steers were purchased by com- 
plainant for the account of respondent Reeder. 

5. Respondent Reeder had agreed to pay complainant the price 
for which the animals were bought by the latter plus one dollar 
per head. Complainant was not paid any amount in connection 
with the purchase of the 160 steers. 

6. All except 13 of the steers were shipped to Omaha, Nebraska 
consigned to Martin Bros. & Co., Inc., for sale on a commission 
basis for the account of respondent Reeder. The 147 animals were 
sold by Martin Bros. & Co., Inc., and the net proceeds of sale 


were remitted to respondent Reeder. The 13 steers were sold for 
the account of respondent Reeder at the Oklahoma National Stock 


Yards, and the net proceeds of sale were remitted to said respond- 
ent. 

7. On or about September 25, 1964, at the Woodward Livestock 
Commission Company stockyard, Woodward, Oklahoma, a posted 
stockyard subject to the provisions of the Act, complainant pur- 
chased livestock for the account of respondent Reeder, as follows: 


No. Purchase Price at Which 
of Head Price of Livestock Respondent Reeder Was 
Purchased (Cost of Livestock to Complainant) Billed by Complainant 
19 $1,969.64 $2,017.68 
17 2,078.12 2,279.29 
33 3,707.53 3,978.35 
87 9,575.40 9,478.83 
22 2,472.21 2,536.41 


8. On or about September 25, 1964, complainant also purchased 
57 other animals for respondent Reeder. 


9. The livestock purchased by complainant for respondent 
Reeder as set forth in finding of fact number 7, was shipped to 
respondent Martin Bros. & Co., Inc., at Omaha, Nebraska, where 


the animals were sold for the account of respondent Reeder. The 
net proceeds of sale were remitted to said respondent. 
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10. The complaint was filed within 90 days of the accrual of the 
cause of action alleged therein. 


11. Respondent Reeder’s counterclaim was not shown to have 


been timely filed except to the extent that it involves the trans- 
actions of September 21 and 25, 1964. 


CONCLUSIONS 


Complainant seeks reparation in connection with livestock pur- 
chases on September 21 and 25, 1964, which are alleged to have 


been made by him for the account of respondents. The evidence 
shows that complainant and respondent Reeder had an agreement 


whereby livestock was bought by complainant for the account of 


Reeder. Respondent Reeder consigned almost all of the animals 
purchased for his account by complainant, to respondent Martin 
Bros. & Co., Inc., for sale on a commission basis for respondent 
Reeder’s account. Martin Bros. & Co., Inc., sold the animals and 
remitted the net proceeds of sale to respondent Reeder. No viola- 


tion of the Act by respondent Martin Bros. & Co., Inc., was estab- 
lished ; and the complaint will be dismissed as to said respondent. 


Under the agreement of the parties, respondent Reeder was to 


pay complainant the price for which the animals were bought by 
the latter plus $1 per head. The record indicates that in respect 
to purchases made for Reeder’s account, complainant issued in- 
voices on forms he somehow obtained at the Woodward Live- 
stock Commission Company stockyard, Woodward, Oklahoma. 
Such invoices were furnished to Reeder and said respondent was 
billed on the basis thereof. It appears that in many instances 
there was a variance between the prices, weights or types of 
cattle bought by complainant at Woodward and the prices and 


descriptions set forth on the invoices furnished by him to Reeder. 


In connection with the transaction of September 25, 1964, an 
invoice on a Woodward Livestock Commission Company form was 
issued by complainant. Such invoice does not accurately set 
forth the weights, prices and types of cattle shipped to Omaha, 
Nebraska, for respondent Reeder’s account. The record does not 
afford a basis for a determination of the prices for which 57 of 
the animals were purchased by complainant; and as to such 57 
animals no recovery will be allowed to complainant. Moreover, 
since complainant attempted to defraud respondent Reeder, com- 


plainant is not entitled to be paid a commission for his services 
in respect to the September 25 purchase. 
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In connection with the September 21, 1964, transaction, the 
purchase price paid by complainant and the delivery of the 
animals in accordance with respondent Reeder’s instructions, were 


established. No false invoice was issued by complainant as to 
such transaction. 


The failure to pay the agreed amounts, for livestock purchased 


in commerce, constitutes an unjust practice in violation of the 
Act. Pardee v. Boren, 21 A.D. 439 (1962). On the basis of all of 
the foregoing it is concluded that complainant is entitled to be 
paid by respondent Reeder, the purchase price of the 160 steers 
purchased on September 21 plus the agreed upon commission of 
$1 per head. As to the September 25 purchase, complainant may 
recover only the purchase price of 178 of the animals. 


On March 31, 1965, respondent Reeder filed an answer making 
allegations in nature of a counterclaim. Under the Act, a repara- 
tion complaint must be filed within 90 days of the accrual of the 


cause of action (7 U.S.C. 210). However, the Secretary may 
entertain a reparation complaint where the petition is not filed 
within 90 days after the cause of action accrued, if such late filing 
was induced by or resulted from the fraudulent action of the 
party against whom the complaint is filed. Perlin Packing Co. 
v. Harold Shannon & Co., 23 A.D. 453 (1964). A counterclaim 
is a form of complaint and the same rules apply, except that where 
a complaint concerning a transaction is timely filed, respondent’s 
counterclaim with respect to the same transaction is not required 
to be filed within the 90 day period. Continental Fruit Co., Inc. 
v.B. Zazzali & Co., 24 A.D. 1524 (1965). 


In this proceeding, the alleged counterclaim relates to livestock 
purchases made in 1964 by complainant for respondent Reeder. 
There is no evidence as to the date of the discovery by said re- 
spondent that the invoices furnished to him by complainant were 
false and incorrect. It appears that each livestock purchase was 
treated by the parties as a separate transaction; and there was 


no open or running account as between complainant and respond- 
ent Reeder. Cf. Whittle v. Northwest Iowa Livestock Exchange, 


23 A.D. 625 (1964). On the basis of the record, it must be con- 
cluded that respondent Reeder failed to establish that his counter- 


claim was timely filed except insofar as it involves the transactions 
of September 21 and 25, 1964. 


No violation of the Act by complainant was established in 
connection with the September 21 purchase. Respondent Reeder 
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is not entitled to recover any amount as to the September 25 
purchase; although, as noted above, complainant will not be 
awarded the full amount claimed by him. Under the circum- 
stances, respondent Reeder’s counterclaim must be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent Reeder 
shall pay to complainant the sum of $43,283.80 plus interest there- 
on at the rate of 5% per annum from October 1, 1964, until paid. 


The complaint is hereby dismissed as to Martin Bros. & Co., Inc., 
and the counterclaim of respondent Reeder is also dismissed. 


Copies hereof shall be served upon the parties. 


(No. 10,562) 


In re MARKET AGENCIES AT ST. LOUIS NATIONAL STOCK YARDS. 
P&S Docket No. 383. Decided May 11, 1966. 


Modification of rates and charges 


Respondents are authorized to modify the current schedule of rates and 
charges as requested and to assess such charges up to and including May 


31, 1968. 


Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C, 181 et seqg.). The respondents are now 
operating under an order issued on May 12, 1965 (24 A.D. 585), 
continuing in effect to and including May 31, 1966, an order issued 
on May 25, 1962 (21 A.D. 466), which, as modified by an order 
issued on September 11, 1962 (21 A.D. 993), authorizes assess- 
ment of the current temporary schedule of rates and charges. 

On April 12, 1966, a petition was filed on behalf of the respond- 
ents requesting aufhority to modify, as soon as possible, the cur- 
rent temporary schedule of rates and charges in certain respects. 
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Notice of the petition and its contents was published in the Federal 
Register on April 26, 1966 (31 F.R. 6326), and, although inter- 


ested persons were afforded an opportunity to indicate a desire to 


be heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. 


The Packers and Stockyards Division, Consumer and Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted, and that the order to be issued remain in 
effect to and including May 31, 1968, unless modified or extended 
by further order before that date. 


Since the parties are agreed, the respondents are authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on April 12, 1966, and to assess 


such current schedule, as so modified, during the life of this order. 


The respondents, which must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its date 
of signature and remain in effect to and including May 31, 1968, 


unless modified or extended by further order before the latter 
date. 


Copies hereof shall be served upon the parties. 


(No. 10,563) 


In re THE DENVER UNION STOCK YARD COMPANY. P&S Docket 
No. 450. Decided May 13, 1966. 


Rates and charges—Protested increase—Rehearing denied 


As the increases authorized by order of May 6, 1966, in respondent’s schedule 
of rates and charges are justified, requests by non-rate payers for a 
stay of the order and for a rehearing are denied. 
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Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. 


Respondent pro se. 


Intervenors Litvak Meat Company, Inc., Capitol Packing Co. and Pepper 
Packing Co. pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


On April 15, 1966, respondent filed a petition requesting author- 
ity to make certain modifications in its schedule of rates and 
charges. Notice of such petition was published in the Federal 
Register on April 23, 1966, and interested persons were afforded 
an opportunity to indicate, on or before May 3, 1966, a desire to 
be heard in the matter. No person notified the Hearing Clerk 
prior to May 3, 1966, of a desire to be heard. On May 6, 1966, the 
Packers and Stockyards Division, Consumer and Marketing Serv- 
ice, filed a recommendation that the petition be granted. 


On May 6, 1966, an order was issued authorizing the respondent 
to modify the current temporary schedule of rates and charges as 
requested in the petition, and to assess such current schedule, as 
so modified, to and including December 31, 1967. Such order 
provided that it was to become effective on May 14, 1966. 


By documents filed on May 9 and May 12, 1966, Litvak Meat 
Company, Inc., Capitol Packing Co. and Pepper Packing Co. pro- 
tested the increases in respondent’s rates and charges and re- 
quested that the increases be delayed until a hearing is held. 
Such packers stated that the basis for their objections was that: 
“Competition of packing houses outside of stockyards prohibits 
any increase at this time, example Swift & Co. closing Denver 
plant.” 


The Packers and Stockyards Division has filed a recommenda- 
tion with respect to the requests of the above-mentioned packers. 
The Division stated that such packers do not pay any of the rates 
or charges involved in the petition filed by respondent on April 15, 
1966. The Division stated that it has made a detailed analysis of 
respondent’s petition in the light of the current temporary sched- 
ule of rates and charges, the data filed by the respondent with the 
petition, and all other relevant data in the files of the Division; 
and that it is of the opinion that the increases in the current 
temporary schedule of rates and charges requested by the respond- 
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ent in its petition filed on April 15, 1966, and authorized by the 
order of May 6, 1966, are justified, and that even with the in- 
creases in the rates and charges respondent will not receive reve- 
nue sufficient to pay all reasonable operating expenses and income 
taxes and earn a fair return on the net value of the stockyard 
property devoted to the rendition of the stockyard services under 
the Act. The Division pointed out that the data filed with respond- 
ent’s petition show that respondent suffered a loss of $11,019.18 
during the first three months of 1966, and that it earned 
$23,075.94 less during that period than it earned during the com- 
parable period of 1965. 


In view of the circumstances, the requests of Litvak Meat 
Company, Inc., Capitol Packing Co., and Pepper Packing Co. are 
denied and the order of May 6, 1966, authorizing the modifications 
requested in respondent’s petition filed on April 15, 1966, shall 
become effective on May 14, 1966, as scheduled. 


(No. 10,564) 


In re THE DENVER UNION STOCK YARD. P&S Docket No. 450. 
Decided May 18, 1966. 


Rates and charges—Protested increase—Second request for 
rehearing denied 


Second requests of non-rate payers for a stay of the order of May 6, 1966, 
and for a rehearing are denied. 


Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. 
Respondent pro se. 
Mr. Albert Brenman, of Denver, Colo., for intervenor Capitol Packing 
Co. : 
Mr. Harry A. Feder, of Denver, Colo., for intervenor Litvak Meat 
Company, Inc. 
Intervenor Pepper Packing Co. pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


On May 13, 1966, an order was issued denying requests by 
Litvak Meat Company, Inc., Capitol Packing Co., and Pepper 
Packing Co. that the increases in respondent’s rates and charges 
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authorized by the order issued on May 6, 1966, be stayed pending 
a hearing concerning the matter. The order of May 13 also pro- 
vided that such increases would go into effect on May 14, 1966, 
as scheduled. 


Subsequent to the issuance of the order of May 13, 1966, docu- 
ments were filed in which Litvak Meat Company, Inc., Capitol 
Packing Co. and Pepper Packing Co. set forth additional state- 
ments in support of the requests that the increases in rates and 
charges be stayed pending a hearing. Such documents do not 
contain any statements which, in the light of the information 
contained in respondent’s petition filed on April 15, 1966, and in 
the recommendation of the Packers and Stockyards Division filed 
prior to the issuance of the order of May 13, 1966, would warrant 
reconsideration of the order of May 6, 1966. The reasons under- 
lying the denial of the requests covered by the order of May 
13, 1966, are equally applicable to the requests contained in the 
documents filed subsequent to the issuance of such order. Ac- 
cordingly, the requests contained in such documents are hereby 
denied. 


(No. 10,565) 


In re BILL CENTER. P&S Docket No. 3633. Decided May 18, 1966. 
Registration and bonding requirements—Cease and desist—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without being registered and bonded as required by the act and 
the regulations issued thereunder. 


Mr. Garrett N. Wyss for complainant. 
Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed December 22, 1965 by the 
Director, Packers and Stockyards Division, Consumer and Market- 
ing Service, United States Department of Agriculture. The re- 
spondent is registered with the Secretary under the act as a dealer 
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to buy and sell livestock in commerce for his own account and is 
charged with engaging in business as a market agency, buying 
livestock in commerce on a commission basis, without being reg- 
istered with the Secretary so to operate and without filing and 
maintaining a reasonable bond or its equivalent to cover such 
activity, as required by the act and the regulations issued there- 
under. A copy of the complaint and a copy of the rules of practice 
were served on respondent January 7, 1966. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service, and that pursuant to section 202.9 of the rules 
of practice (9 CFR 202.9), failure to file an answer would con- 
stitute an admission of the facts alleged in the complaint and, in 
effect, a waiver of oral hearing. Notwithstanding such notice, 
respondent has not filed an answer. The matter was referred to 
Jack W. Bain, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, for the prepartion of a 


report without further investigation or hearing pursuant to sec- 
tion 202.9 (c) of the rules of practice. On April 12, 1966, the 


hearing examiner filed a report recommending that respondent 


be found to have violated the act as charged, be ordered to cease 


and desist from such violations and be suspended as a dealer under 
the act until he complies with the registration and bonding re- 
quirements thereof. No exceptions were filed to the hearing ex- 


aminer’s report. 


FINDINGS OF FACT 


1. Respondent, Bill Center, is an individual whose address is 
2719 Isle Place, San Antonio, Texas. Respondent is and was at 


all times material herein registered with the Secretary under the 


act as a dealer to buy and sell livestock in commerce for his own 
account. 


2. The stockyards operated by the following companies are 
posted stockyards subject to the provisions of the act: 


Cotulla Livestock Commission Company, Inc., Cotulla, Texas 
Atascosa Livestock Exchange, Inc., Pleasanton, Texas 


Hebbronville Auction & Commission Co., Hebbronville, Texas 


Floresville Livestock Commission Co., Floresville, Texas 


Bee County Livestock Auction, Beeville, Texas 

Cuero Livestock Commission, Inc., Cuero, Texas 
Gonzales Commission Company, Gonzales, Texas 
Uvalde Livestock Sales Company, Uvalde, Texas 











POINT PLEASANT LIVESTOCK 623 
Cite as 25 A.D. 623 


3. During the period August 6 to September 21, 1965, respond- 
ent engaged in the business of a market agency, buying livestock 
on a commission basis at the stockyards, without being registered 
with the Secretary so to operate and without filing and maintain- 
ing a reasonable bond or its equivalent. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent wilfully violated sections 303 and 312 (a) of the act (7 U.S.C. 
203 and 213(a)) and sections 201.10, 201.29 and 201.30 of the 
regulations issued thereunder (9 CFR 201.10, 201.29 and 201.30). 
See, e.g., In re Ed Branson, 21 A.D. 868 (1962) ; In re E. C. Burl- 
ingame and William D. Bischoff, d/b/a B & B Livestock, 24 A.D. 
286 (1965). Respondent should be ordered to cease and desist 
from such violations. 


ORDER 
Respondent shall cease and desist from engaging in business 
in commerce under the act in any capacity for which registration 
and bonding are required by the act and the regulations issued 
thereunder without being registered with the Secretary so to 
operate and without filing and maintaining a reasonable bond or 


its equivalent, as required by the act and the regulations issued 
thereunder. 


This order shall become effective on the 6th day after service 


thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 10,566) 


In re POINT PLEASANT LIVESTOCK Co., INC. P&S Docket No. 3689. 


Decided May 18, 1966. 


Shippers’ proceeds—Selling consigned livestock to employees— 
Records—Cease and desist—Consent 


Respondent is ordered to cease and desist from permitting employees, etc., 


to purchase consigned livestock and failing to deposit shippers’ proceeds 
in a separate bank account and is ordered to keep records that fully dis- 
close all transactions in its business under the act. 
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Mrs. Dona S. Kahn for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 


referred to as the Act, instituted by a complaint filed on May 16, 
1966, by the Acting Director, Packers and Stockyards Division, 
Consumer and Marketing Service, United States Department of 


Agriculture, charging respondent with violations of the Act and 
the regulations issued thereunder (9 CFR, Part 201). 


Respondent filed an answer in which it admits the jurisdic- 
tional allegations of the Complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and the Exami- 


ner’s report, and consents to the issuance of a specified order, 


with findings of fact and conclusions, for the purpose of this pro- 
ceeding only, based upon the allegations set forth in the Com- 
plaint. Complainant has recommended that the order consented 


to by respondent be issued. 


FINDINGS OF FACT 
1. The respondent, a corporation doing business at Point 
Pleasant, West Virginia, is now, and was at all times material 
herein, engaged in the business of a market agency, registered 


with the Secretary of Agriculture to sell livestock on a commis- 
sion basis at the Point Pleasant Livestock Co., Inc., stockyard, 
Point Pleasant, West Virginia, a posted stockyard under the Act, 


hereinafter referred to as the stockyard. Respondent owns and 
operates the stockyard. 


2. Respondent, since December 29, 1965, and in the course and 
conduct of its business as a market agency at the stockyard, has 


failed and refused to deposit the gross proceeds received from the 
sale of livestock on a commission basis in a separate bank account 


designated as “Custodial Account for Shippers’ Proceeds,” or by 
a similar identifying designation. 


3. Respondent, in the course and conduct of its business of 


conducting and operating auction sales at the stockyard during 
the period January 1, 1966, through March 5, 1966, permitted 
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persons employed by it as auctioneer and ring-clerk to purchase 
livestock out of consignment. 


4, Respondent, during the period January through March 1966, 
failed to keep accounts, records and memoranda which fully and 
correctly disclosed all the transactions involved in its business as 
a market agency at the stockyard, in that respondent failed to 


keep and maintain: (a) copies of accounts of sale disclosing the 
full, true and correct names of the purchasers of livestock; (b) 
copies of buyers invoices disclosing the full, true and correct 
names of the buyers of the livestock; and (c) scale tickets show- 
ing the names of the buyers or understandable abbreviations of 


the names of the buyers of livestock and the initials of the person 
or persons who weighed such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 hereof, 


respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)), and section 201.42(a) of the regula- 


tions (9 CFR 201.42(a)). 
By reason of the facts set forth in Finding of Fact 3 hereof, 


respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra, and section 201.57(a) of the regulations (9 CFR 


201.57 (a) ). 
By reason of the facts set forth in Finding of Fact 4 hereof, 


respondent has violated section 401 of the Act (7 U.S.C. 221) and 


sections 201.43 and 201.49 of the regulations (9 CFR 201.43, 
201.49). 


Inasmuch as respondent has consented to the issuance of the 


order contained herein, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, Point Pleasant Livestock Co., Inc., its officers, 


representatives, agents, and employees, directly or through any 
corporate or other device, shall cease and desist from (1) per- 
mitting any person employed by respondent as an auctioneer or 
ring-clerk in connection with public livestock sales, or any other 


person performing duties of comparable responsibility at such 


sales, to purchase consigned livestock for any purpose; and (2) 
failing to deposit the gross proceeds received from the sale of 
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livestock handled on a commission or agency basis in a separate 
bank account designated as “Custodial Account for Shippers’ 
Proceeds,” or by some similar designation, and to maintain such 
account in conformity with the provisions of section 201.42 of 


the regulations (9 CFR 201.42). 


Respondent shall keep and maintain such accounts, records 
and memoranda as will fully and correctly disclose all transactions 


involved in its business as a market agency under the Act, includ- 
ing (a) copies of all accounts of sale disclosing the full, true and 
correct names of the purchasers of livestock; (b) copies of all 
buyers invoices disclosing the full, true and correct names of the 
buyers of livestock; and (c) scale tickets showing the names of 


the buyers or understandable abbreviations of the names of the 
buyers of livestock and the initials of the person or persons who 
weighed such livestock. 


This order shall become effective on the sixth day after service 


upon respondent and copies hereof shall be served upon the 
parties. 


(No. 10,567) 


In re VICTOR R. SMITH. P&S Docket No. 3585. Decided May 18, 
1966. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without being properly bonded. 


Mr. Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed August 13, 1965, by the Director, Packers and Stock- 
yards Division, United States Department of Agriculture, charg- 
ing that respondent violated certain provisions of the Act and 
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the regulations thereunder (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations. 


On April 22, 1966, respondent filed an amended answer in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions 


based on the allegations of the complaint. 


Complainant has filed a recommendation in which it is stated 
that respondent is now in compliance with the bonding require- 
ments of the Act and the regulations and in which complainant 


recommends that the cease and desist order consented to by 
respondent be issued. 


FINDINGS OF FACT 
1. The Carlisle Livestock Market, Inc., stockyard, Carlisle, 


Pennsylvania, hereinafter called the stockyard, is now, and was 
at all times material herein, a posted stockyard subject to the 


provisions of the Act. 


2. The respondent, an individual whose address is R. D. + 1 
Grantville, Pennsylvania, was at all times material herein en- 
gaged in business as a livestock dealer and is now, and was at all 
times material herein, registered with the Secretary of Agri- 
culture as a dealer under the Act. 


3. The surety bond maintained by respondent to secure his 
dealer obligations under the Act was terminated on December 22, 
1964. The Area Supervisor, Packers and Stockyards Division, 
United States Department of Agriculture, for the Area that in- 
cludes the State of Pennsylvania, by letters dated October 27, 
1964 and January 4, 1965, notified respondent of such termination 
date and informed him that he would have to furnish the re- 


quired bond if he continued to engage in business as a livestock 
dealer in commerce after December 22, 1964. Notwithstanding 


said notices, respondent continued to engage in business as a 
livestock dealer in commerce, buying and selling livestock at the 
stockyard for his own account, without filing and maintaining a 
reasonable bond or its equivalent as required by the Act and the 
regulations. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is 
concluded that respondent has wilfully violated section 312 of the 


Act (7 U.S.C. 213) and sections 201.29 and 201.30 of the regula- 
tions (9 CFR 201.29 and 201.30). 


Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in any capacity for which bonding is required under the Act and 
the regulations without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations 
thereunder. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 10,568) 


CENTRAL CAROLINA FARMERS EXCHANGE, INC. v. ROBERT MARTIN 


AND MRs. MURLEEN C. WILLIAMS. P&S Docket No. 3681. De- 
cided May 20, 1966. 


Agent—Liability of disclosed principal—Default 


Reparation awarded complainant against respondent, a disclosed principal, 
who defaulted in the filing of an answer. Complaint against agent dis- 
missed on motion of complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a reparation proceeding under the Packers and Stock- 


yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. 


A timely complaint was filed under section 309 of the Act (7 
U.S.C. 210) by the Central Carolina Farmers Exchange, Inc., 
801 Gilbert St., Durham, North Carolina, seeking reparation from 
Mr. Robert Martin, 152 Forest Lane, Jeffersonville, Indiana, and 
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Mrs. Murleen C. Williams, Hamlet, North Carolina. It is alleged 
in the complaint that respondent Williams, acting as agent for 
respondent Martin, purchased some livestock from complainant; 
that respondent Williams disclosed the identity of her principal 
before she made the purchase; and that complainant has not 
been paid for the animals involved. 


Copies of the complaint were served upon respondents. At the 
time of service of the complaint, respondents were advised in 
writing that, under the rules of practice applicable in reparation 
proceedings under the Act, a failure to file an answer is deemed 
an admission of the facts alleged in the complaint and a waiver 
of oral hearing (9 CFR 202.41). Notwithstanding such notice 
of the applicable provisions of the rules of practice, respondent 
Martin failed to file an answer. Respondent Williams did file an 
answer. 


Subsequently, complainant moved for the dismissal of the com- 
plaint as to respondent Williams. On the basis of the facts alleged 
in the complaint, it is determined that the complaint should be 
dismissed as to said respondent; and the complaint is hereby dis- 
missed as to respondent Williams in accordance with complain- 
ant’s motion. 


The facts alleged in the complaint are hereby adopted as find- 
ings of fact of this order and constitute a violation of the Act 
by respondent Robert Martin on the basis of which reparation 
may be awarded. Accordingly, within thirty days from the date 
of this order, said respondent shall pay to complainant, as repara- 
tion, the sum of $14,676.22, which we find to be the amount of 
damage to which complainant is entitled as a result of the viola- 
tion found herein, with interest thereon at the rate of 5% per 
annum from October 1, 1965, until paid. 


Copies hereof shall be served upon the parties. 


(No. 10,569) 


In re CLIFFORD “CLIFF” R. TAYLOR. P&S Docket No. 3669. Decid- 
ed May 23, 1966. 


Registration and bond—Failure to pay when due—Records—Cease 
and desist—Consent 
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Respondent consented to an order requiring him to cease and desist from 
engaging in business under the act without being registered and bonded, 
failing to pay when due for purchased livestock and failing to honor 
drafts or checks and requiring him to keep records that fully disclose all 
transactions in his business under the act. 

Mr. Jerome S. Ducrest for complainant. 

Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Acting Director, Packers and Stockyards Divi- 
sion, Consumer and Marketing Service, on March 21, 1966, 
charges respondent with various violations of the Act and the reg- 
ulations. In an answer filed by the respondent on May 11, 1966, 
respondent admits the jurisdictional allegations in the Complaint 
and further admits that the Secretary has jurisdiction in this 
matter, neither admits nor denies the remaining allegations of 
the Complaint, waives oral hearing and the report of the Hearing 
Examiner, and, for the purposes of this proceeding and for such 
purposes only, consents to the issuance of a specified order, with 
findings of fact and conclusions based upon the allegations con- 
tained in the Complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Alta Sales Yard, Dinuba, California, Atwater Livestock 
Auction Company, Atwater, California, and the Dos Palos Y 
Auction Yard, Dos Palos, California, hereinafter collectively re- 
ferred to as the stockyards, are now and were at all times men- 


tioned herein posted stockyards subject to the provisions of the 
Act. 


2. Respondent, whose business address is 7975 South McMullin, 
Fresno, California, at all times material herein engaged in the 
business of a dealer within the meaning of the Act, buying and 
selling livestock for his own account at the stockyards. 


3. Respondent, at the stockyards, during the period from 
August 2, 1965, through January 3, 1966, regularly and consist- 
ently engaged in the business of buying and selling livestock for 
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his own account without being registered with the Secretary to 
so operate and without filing and maintaining a reasonable bond 
or its equivalent as required by the Act and the regulations. 


4. Respondent, on or about eight dates specified in the Com- 
plaint, drew drafts payable at the First National Bank of Ca- 
ruthers, Caruthers, California, in payment for livestock purchas- 
ed in dealer transactions from the Dos Palos Y Auction Yard, 
which drafts, when presented for payment at said First National 
Bank of Caruthers, were returned unpaid because of respondent’s 
refusal to honor the drafts. 


5. Respondent, at the Dos Palos Y Auction Yard, on or about 
10 dates specified in the Complaint, purchased livestock for his 
own account and failed to pay, when due, the full purchase price 
of such livestock. 


6. Respondent, during the period from August 1 through De- 
cember 31, 1965, failed to keep accounts, records and memoranda 
that fully and correctly disclosed all transactions involved in his 
business as a dealer in that respondent, during said period, did 
not maintain a (1) general ledger of accounts showing his assets, 
liabilities, and net worth, (2) purchase and sales journal, and 
(3) cash receipts and disbursements journal, and failed to make 
monthly bank reconciliations. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3, 4, 5 and 6 
hereof, respondent has violated sections 303, 312(a) and 401 of 
the Act and sections 201.10, 201.29, 201.30 and 201.43(b) of the 
regulations. 


Inasmuch as respondent has consented that an order be issued 
requiring him to cease and desist from the practices complained 
of in the Complaint, and complainant has recommended that such 
an order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 
(1) Engaging in business in any capacity for which registra- 


tion and bonding are required under the Act and the regulations 
without being registered with the Secretary of Agriculture and 
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without filing and maintaining a reasonable bond or its equivalent 
as required by the Act and the regulations. 


(2) Failing to pay, when due, the purchase price of livestock 
purchased in commerce. 


(3) Failing to honor, without legal justification, drafts drawn 
on or by respondent, or checks issued by respondent, in payment 
for livestock purchases in commerce. 


Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
his business as a dealer in commerce, including a journal ledger 
showing assets, liabilities, income, expenses, and net worth, a 
purchase and sales journal, a cash receipts and disbursements 
journal, and monthly bank reconciliations. 


This order shall become effective six days after service. 


Copies hereof shall be served upon the parties. 


(No. 10,570) 


In re BRUNER H. THOMPSON. P&S Docket No. 3668. Decided 
May 23, 1966. 


Application for registration—False statements—Misrepresentation— 


Registration and bonding requirements—Suspension of registration— 
Consent 


Respondent’s actions in submitting an application for registration that con- 
tained false statements, engaging in business on a commission basis 
without the required registration and bond, and falsely representing his 
position in the purchase of livestock are violations of the act and the 
regulations for which respondent is suspended as a registrant for 30 
days and thereafter until properly registered and bonded. 


Mr. Raymond W. Fullerton for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on March 21, 1966, by the Director, Packers and Stock- 
yards Division, Consumer and Marketing Service, United States 
Department of Agriculture, charging that respondent violated 
the Act and the regulations promulgated thereunder (9 CFR 
201.1 et seq.), hereinafter referred to as the regulations, in vari- 
ous respects. 


On April 12, 1966, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations set forth in the com- 
plaint, waives oral hearing and the report of the Hearing Ex- 
aminer, and consents to the issuance, without further notice, of a 
specified order containing findings of fact and conclusions based 
upon the allegations set forth in the complaint. Complainant has 
recommended that the order consented to by respondent be is- 
sued. 


FINDINGS OF FACT 


1. Farmers Livestock Exchange, Inc., Winchester, Virginia 
(hereinafter referred to as Farmers), and Fauquier Livestock 
Exchange, Inc., Marshall, Virginia (hereinafter referred to as 
Fauquier), are now, and were at all times mentioned herein, 
corporations registered with the Secretary of Agriculture to 
engage in business as market agencies buying and selling livestock 
in commerce on a commission basis. Thomas Hardesty and 
Richard Hardesty, as partners, d/b/a Fredericksburg Stockyard 
Company, Fredericksburg, Virginia (hereinafter referred to as 
Fredericksburg Co.), are now, and were at all times mentioned 
herein, registered with the Secretary of Agriculture to engage in 
business as a market agency selling livestock in commerce on a 
commission basis. 


2. Respondent, Bruner H. Thompson, is an individual whose 
address is Marshall, Virginia. 


3. Respondent engaged in an unfair and deceptive practice and 
circumvented the registration and bonding provisions of the Act 
and the regulations, in that, during March 1964, respondent ap- 
plied for registration under the Act as a dealer buying livestock 
for slaughter purposes only; and, in connection therewith, stated 
in an application for registration that he was employed by 
Marval Packing Company, and stated in a letter purportedly 
prepared and signed by Larry Marval, an official of said com- 
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pany, that respondent “is a salaried employee with our organiza- 
tion and that we will be responsible for all livestock purchases 
and any charges to us by him.. .”, whereas, in truth and in fact, 
respondent was not, at any time mentioned herein, employed by 
Marval Packing Company, and said company did not, at any such 
time, agree to assume the responsibility for livestock purchases 
made by respondent and charged to Marval Packing Company. 
Respondent signed the aforesaid letter “Larry Marval,” without 
the knowledge, consent, or authorization of said Larry Marval. 
Respondent transmitted the above-mentioned application and let- 
ter to officials of the Packers and Stockyards Division, United 
States Department of Agriculture; and, on the basis of the false 
or fraudulent representations set forth in said application and 
letter, respondent was registered with the Secretary of Agricul- 
ture, effective March 1, 1964, as a dealer buying livestock for 
slaughter purposes only. 


4. Respondent engaged in an unfair and deceptive practice and 
failed to comply with the registration and bonding provisions of 
the Act and the regulations, in that on 33 separate days during 
the period from April 15, 1965, through August 8, 1965, as 
specified in the tabulation of transactions set forth in paragraph 
IV of the Complaint, respondent purchased livestock on a com- 
mission basis in commerce from Farmers, Fauquier, and Fred- 
ericksburg Co. without being registered with the Secretary of 
Agriculture so to operate and without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and the 
regulations. 


5. Respondent engaged in an unfair and deceptive practice, in 
that, on 10 separate days as specified in the tabulation of trans- 
actions set forth in paragraph V of the Complaint, and at divers 
other times during the period from March 1, 1964, through July 
13, 1965, respondent purchased livestock in commerce from 
Fauquier, and, in connection therewith, falsely or. fraudulently 
represented to Fauquier that he was making such purchases as a 
salaried employee of Marval Packing Company, whereas, in truth 
and in fact, respondent purchased such livestock on a commission 
basis for Marval Packing Company. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 ,4, and 
5 herein, respondent has wilfully violated sections 303 and 312(a) 
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of the Act (7 U.S.C. 203 and 213(a)), and sections 201.10, 201.29, 
and 201.30 of the regulations (9 CFR 201.10, 201.29, and 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Submitting any application for registration under the Act, 
or any document in support of such application, which fails to 
state the full, true, and correct character of his business under 
the Act; 


2. Engaging in business in any capacity for which registration 
and bonding are required under the Act and the regulations with- 
out being registered to engage in business in such capacity, and 
without filing and mantaining a reasonable bond or its equivalent 
as required by the Act and the regulations; and 


3. Representing to any person, firm, or corporation engaged in 
the livestock business that he is doing business under the Act in 
any capacity in which he is not actually doing business. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he complies 
fully with the registration and bonding requirements of the Act 
and the regulations. When respondent complies fully with said 
registration and bonding requirements, a supplemental order will 
be issued in this proceeding terminating the suspension after the 
30-day period. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service upon the 
respondent. 


(No. 10,571) 


In re EARL F. RYAN AND DONALD E. JOHNSON, d/b/a RYAN & 
JOHNSON. P&S Docket No. 3673. Decided May 31, 1966. 


Registration requirements—Prohibited employment—Speculative pur- 
chase—False weights—Records—Suspension of registration—Consent 
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Respondents are ordered to cease and desist from engaging in any business 
under the act without proper registration, acting as salesmen of market 
agency when also representing purchaser, purchasing livestock as a 
dealer or market agency at stockyard where employed in furnishing 
market agency services, purchasing consigned livestock for speculation 
from market agency employer, participating in management or operation 
of market agency while registered separately as dealers, causing market 
agency to issue untrue or incomplete accounts of sale and selling live- 
stock at false weights, are ordered to keep records that fully disclose 
all transactions in their business and are suspended as registrants for a 
period of 15 days. 


Mr. Raymond W. Fullerton for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed by the Director, Packers and Stockyards Division, 
Consumer and Marketing Service, United States Department of 
Agriculture, charging that respondents violated the Act and the 
regulations promulgated thereunder (9 CFR 201.1 et seq.), here- 
inafter referred to as the regulations, in various respects. 


Respondents filed an answer in which they admit the jurisdic- 
tional allegations of the Complaint, neither admit nor deny the 
remaining allegations set forth in the Complaint, waive oral 
hearing and the report of the Hearing Examiner, and consent to 


the issuance, without further notice, of a specified order contain- 
ing findings of fact and conclusions based upon the allegations 
set forth in the Complaint. Complainant has recommended that 
the order consented to by respondents be issued. 


FINDINGS OF FACT 


1. The Saint Paul Union Stockyards, South Saint Paul, Minne- 
sota (hereinafter referred to as the stockyard), is now, and was 
at all times mentioned herein, a posted stockyard subject to the 
provisions of the Act. 


2. Respondents Earl F. Ryan and Donald E. Johnson, as part- 
ners, d/b/a Ryan & Johnson, South Saint Paul, Minnesota, are 
now, and were at all times mentioned herein, registered with the 
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Secretary of Agriculture to engage in business as a market agency 
buying livestock in commerce on a commission basis, except at 
the stockyard, and as dealers buying and selling livestock in com- 
merce for their own account, except at the stockyard. 


3. (a) Fitch Commission Company, Inc. (hereinafter referred 
to as Fitch), Interstate Livestock Commission Company, Inc. 
(hereinafter referred to as Interstate), Northwestern Commis- 
sion Company, Inc. (hereinafter referred to as Northwestern), 
Producers Commission Company, Inc. (hereinafter referred to 
as Producers), and Percy Vittum & Company, Inc. (hereinafter 
referred to as Vittum), are now, and were at all times mentioned 
herein, corporations having offices and principal places of busi- 
ness of South Saint Paul, Minnesota. James H. Dolan and James 
N. Dolan (hereinafter referred to as Dolan) are now, and were 
at all times mentioned herein, partners, d/b/a United Commis- 
sion Company, having an office and principal place of business at 
South Saint Paul, Minnesota. Ray J. Kost was, at all times men- 
tioned herein until] on or about October 11, 1965, a partner in 
Kost Commission Company. Until on or about December 1, 1964, 
such partnership was comprised of Ronald J. Gutzman, Carl 
Diedrich, and Ray J. Kost. From such dates until on or about 
October 11, 1965, such partnership was comprised of Ronald J. 
Gutzman and Ray J. Kost. Ray J. Kost, d/b/a Kost Commission 
Company, is now, and was at all times mentioned hereinafter on 
or about October 11, 1965, operating as an individual proprietor- 
ship. Kost Commission Company now has, and had at all times 
mentioned herein, an office and principal place of business at 
South Saint Paul, Minnesota. 


(b) Dolan, Fitch, Interstate, Kost, Northwestern, Producers, 
and Vittum are now, and were at all times mentioned herein, reg- 
istered with the Secretary of Agriculture to engage in business 
as market agencies buying and selling livestock in commerce on 
a commission basis at the stockyard. 


4. Respondents, on or about the dates and as specified in the 
tabulation of transactions set forth below, and at divers other 
times during the period from December 1963 through April 1964, 
purchased sheep in commerce, at the stockyard, for their own ac- 
count without being registered with the Secretary of Agriculture 
so to operate, and in contravention of the terms of their registra- 
tion with the Secretary of Agriculture: 
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Number of Market Agency Purchase Price 
Date of Sheep From Which Sheep Paid by 


Purchase Purchased Were Purchased Respondents 


1963 
December 19 Producers $222.25 
my 3 Producers 27.00 
12 Producers . 138.55 
Vittum 99.45 
Interstate 101.15 
Vittum 32.30 
Vittum 110.25 
Fitch 113.75 


Northwestern 18.40 
Northwestern 70.87 
Producers 227.50 


Renwowwa co 


1964 


February Vittum 906.00 

a Fitch 70.72 
Northwestern 73.00 
Producers 177.32 
Dolan 17.00 
Producers 105.57 
Dolan 173.55 
Fitch 128.12 


Northwestern 220.37 
Producers 133.25 
Vittum 129.00 
Producers 83.00 
Dolan 18.00 
Vittum 62.00 
Interstate 94.50 
Interstate 69.22 
Dolan 56.55 
Northwestern 32.25 
Producers 194.70 
Vittum 258.30 
Vittum 136.52 
Vittum 160.87 


Interstate ~ $8.00 
Producers 18.90 
Vittum 59.85 
Vittum 82.77 
Vittum 231.00 
Northwestern 28.35 
Producers 61.95 
Dolan 16.15 
Northwestern 39.77 


Northwestern 42.55 
Vittum 176.30 


yr —~ 6 Sor ee et 45 


59 
4 
5 

10 
1 
6 
11 
8 
10 
8 
7 
6 
1 
5 
5 
5 
4 
2 
11 

16 
9 
11 
5 
1 
4 
5 

14 
2 
4 
1 
3 
3 


—_ 
— 
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5. Respondents, during the period from December 1963 through 
December 1965, at the stockyard, were employed by Dolan, Fitch, 
Interstate, Kost, Northwestern, and Producers as sheep salesmen ; 
and respondents represented said market agencies in such capac- 
ity on a regular and continuing basis in connection with trans- 
actions involving the sale of sheep consigned to said market 
agencies for sale on commission, notwithstanding the fact that 
respondents also were employed by the market agency which 
purchased a substantial percentage of such sheep on a commission 
basis, Vittum, as its sheep buyers, and that respondents repre- 
sented Vittum in such capacity in its sheep purchase transactions. 


6. Respondents, on or about the dates and as specified in the 
tabulation of transactions set forth below, and at divers other 
times during the period from December 1963 through April 
1964, at the stockyard, purchased sheep for their own speculative 
account from consignments of sheep delivered to Dolan, Fitch, 
Interstate, Northwestern, Producers, and Vittum, respectively, 
for sale on a commission basis, while respondents were employed 
by said market agencies as sheep salesmen at the stockyard and 
represented said market agencies in such capacity in said trans- 
actions; and, in connection therewith, respondents caused said 
market agencies to make accounts of sales that were issued to the 


consignors of such sheep which failed to show the full, true, and 
correct names of the buyers thereof: 
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7. Respondents, on or about the dates and as specified in the 
subparagraphs set forth below, purchased sheep at Heron Lake, 
Minnesota, and respondents sold such sheep in commerce on the 
basis of false and incorrect weights, in that: 


(a) On January 6, 1964, respondents purchased 382 sheep 
weighing 41,480 pounds for their own account from one Oswald 
Strand, and, on said date, respondents sold such 382 sheep for 
their own account to J. H. Rodman-Graff Corporation, Brooklyn, 
New York, on the basis of a net or “shrunk” weight of 40,235 
pounds, derived from a false and incorrect weight of 41,910 
pounds, minus a purported four percent “shrink” allowance of 
1,675 pounds. 


(b) On February 8, 1964, respondents purchased 385 sheep 
weighing 42,185 pounds for their own account from one Allan 
Kraft, and, on said date, respondents sold such 385 sheep for 
their own account to Wolverine Packing Company, Detroit, Mich- 
igan, on the basis of a net or “shrunk” weight of 40,920 pounds, 
derived from a false and incorrect weight of 42,625 pounds, minus 
a purported four percent “shrink” allowance of 1,705 pounds. 


(c) On February 8, 1964, respondents purchased 770 sheep 
from a lot of 774 sheep weighing 84,655 pounds for their own 
account from one Allan Kraft, and, on February 9, 1964, respond- 
ents sold such 770 sheep for their own account to Allen Packing 
Company, Elizabeth, New Jersey, on the basis of a net or 
“shrunk” weight of 81,965 pounds, derived from a false and in- 
correct weight of 85,380 pounds, minus a purported four percent 
“shrink” allowance of 3,415 pounds. 


8. Respondents, on or about the dates and in connection with 
the transactions described and set forth in Finding of Fact 7 
herein, failed to keep, or cause to be kept, accounts, records, and 
memoranda which fully and correctly disclose all transactions 
involved in their business under the Act; in that, on or about said 
dates and in connection with such transactions, respondents made 
and issued, or caused to be made and issued, buyer’s bills or in- 
voices which failed to show the true and actual weight, at the time 
of sale, of sheep sold in commerce by respondents for a purchase 
price based on the weight of said sheep, and which failed to show 
the full, true, and correct names of the sellers thereof, copies of 
which buyer’s bills or invoices were made a part or respondents’ 
accounts and records. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondents have wilfully violated sections 303 and 312(a) of the 
Act (7 U.S.C. 203 and 213(a)), and section 201.10 of the regula- 
tions (9 CFR 201.10). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondents have wilfully violated section 312(a) of the Act, 
supra. 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondents have wilfully violated section 312(a) of the Act, 
supra, and section 201.67 of the regulations (9 CFR 201.67). 


By reason of the facts set forth in Finding of Fact 7 herein, 
respondents have wilfully violated section 312(a) of the Act, 
supra, and section 201.46(a) of the regulations (9 CFR 201.46- 
(a)). 


By reason of the facts set forth in Finding of Fact 8 herein, 
respondents have wilfully violated section 401 of the Act (7 U.S.C. 
221). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


I. Respondents shall cease and desist from: 


A. Engaging in business in any capacity for which registration 
is required under the Act and the regulations without being reg- 
istered in accordance with the Act and the regulations; 


B. Representing any market agency as salesmen in connection 
with any transaction involving the sale, in commerce, of consigned 
livestock when they are also representing the person, firm, or 
corporation which purchases such livestock as buyers in said 
transaction; 


C. Buying livestock as a dealer or as a market agency at any 
stockyard where they are employed by a market agency to per- 
form any service or duty in connection with the furnishing of the 
services provided by such market agency; 
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D. Buying consigned livestock in commerce for their own 
speculative purposes from any market agency which is employing 
them; 


E. Participating in the management or operation of any market 
agency while they are independently operated and separately reg- 
istered dealers under the Act; 


F. Causing any market agency engaged in the business of sell- 
ing consigned livestock in commerce to make and issue accounts 
of sales which fail to show the full, true, and correct names of 
the buyers of such livestock; and 


G. Selling livestock in commerce on the basis of a false and 
incorrect weight. 


II. Respondents shall keep, or cause to be kept, such accounts, 
records, and memoranda as will fully and correctly disclose all 
transactions involved in their business under the Act, including 
buyer’s bills and invoices which show the true and correct weight 
of livestock sold in commerce. 


III. Respondents are suspended as registrants under the Act for a 
period of fifteen (15) days. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service thereof upon 
respondents. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 10,572) 
U. B. LIVESTOCK COMPANY v. GLENN CLARK, d/b/a CLARK CATTLE 


COMPANY. P&S Docket No. 3483. Issued May 31, 1966, by 
Thomas J. Flavin, Judicial Officer. 
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Acceptance—Weight specifications—Jurisdiction 


Where watermelons complied with contract specifications regarding size and 
were inspected and accepted by respondent’s agent at shipping point, 


respondent liable for contract price. Complainant not entitled to reim- 
bursement for packing expense and respondent not entitled to recover 


trucking charges in absence of breach of contract. Complainant, not 
subject to license, may bring action under the act. 


Complainant and respondent pro se. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a transaction involv- 


ing the shipment of two truckloads of watermelons in inter- 
state commerce. 


A copy of the formal complaint was served upon respondent, 
and a copy of the Department’s report of investigation was served 
upon each party. Respondent filed an answer and counterclaim, 
and complainant filed a reply to the counterclaim. Since the 
amount involved does not exceed $1,500, the issues are sub- 
mitted under the shortened procedure provided in the rules of 
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practice (7 CFR 47.20). Pursuant to such procedure complainant 
filed a sworn opening statement, and both parties filed briefs. 


FINDINGS OF FACT 
1. Complainant is an individual, Oscar L. Lott, whose address 
is Route 1, Box 254, Reddick, Florida. At the time of the trans- 


action involved herein, complainant was not subject to license 
under the Act. 


2. Respondent is an individual, Clarence Fraley, doing business 
as C & F Produce, whose address is 7501 Norwich Boulevard, 
Pleasure Ridge, Kentucky. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 


3. On or about June 5, 1965, in the course of interstate com- 
merce, respondent, by oral contract, purchased from complainant 
one truckload of Charleston Gray watermelons, 16 lb. average, at 
75 cents per cwt., f.o.b. Reddick, Florida, and one truckload of 
mixed Garrisons and Congo watermelons, 24 lb. average, at $2 
per cwt., f.o.b. Reddick, Florida. The parties agreed that pay- 
ment would be made by wire as soon as the total weight of the 
loads was known. The melons were to be loaded into two trucks 


supplied by respondent, under the supervision and inspection of 
respondent’s son-in-law. 


4. On or about June 6, 1965, the two trucks were loaded with 
all of complainant’s melons, which were insufficient to fill the 
trucks. The loads were completed by adding melons grown by 
neighbors of complainant. Respondent, by telephone, approved 
this action, and agreed to make payment of 85 cents per cwt. to 
complainant for the additional Charleston Grays, and $2 per cwt. 
for the additional Garrisons. Complainant paid the growers these 
same prices for the melons, there being 25,640 lbs. of Charleston 
Grays and 19,530 lbs. of Garrisons supplied by them. Each of 
these Garrisons weighed 30 lbs. or more. Complainant paid the 
packers for their services and also paid for the packing ma- 
terials used. The entire loading operation was supervised by 
respondent’s son-in-law who, assisted by his companion truck 
driver, weighed many melons, and rejected any which did not 
meet respondent’s requirements. Both of these persons displayed 
skill and knowledge in the judging and handling of watermelons. 


5. The full trucks contained 45,500 lbs. of Congos and Garri- 
sons, and 40,440 lbs. of Charleston Grays all of which complied 
with the contract terms regarding size, quality and condition. 
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On June 6, 1965, respondent wired $1,200 to the Western Union 
office in Orlando, Florida, for collection by complainant. After 


verifying this fact, and after receiving $39.50 from respondent’s 
son-in-law to pay for melons loaded in excess of this value, com- 
plainant allowed the trucks to leave for Louisville. Later, during 
the night of June 6, 1965, respondent cancelled payment on the 
money he had wired, and notice of the cancellation was received 


by the local Western Union office, before complainant could collect 
payment. 

6. The total contract purchase price for the two loads is 
$1,238.94, of which complainant has received only $39.50. Re- 


spondent has failed and refused to pay the balance of $1,199.44 
due to complainant, despite repeated demands for payment. 


7. Respondent proceeded to sell the melons on June 10, 1965. 
The Market News Report concerning sales of fresh fruit and 
vegetables at Louisville on June 10, 1965, reads: 


“WATERMELONS: About Steady. FLA Charleston Grays 
15-18 lb. 45-55¢ 20-22 Ib. 50-75¢ mostly 50-60¢ 25 Ib. 
90¢ 30-32 lb. Garrisons & Charleston Grays $1.25” 


Watermelon prices on June 11 remained substantially the same 
at this market. 


8. The formal complaint was filed on July 23, 1965, which was 
within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Respondent admits the purchase of two loads of watermelons 
from complainant, but alleges that the total price was $1,200, 
that the Grays were to average 22 to 23 lbs., that one load was to 
consist entirely of Congos averaging 30 to 32 lbs., and that it 
was agreed that complainant would obtain USDA inspection since 
respondent’s drivers lacked experience in the grading of melons. 
Respondent claims that complainant breached all of these terms 
of the contract, and that he therefore rejected the entire load, 
but, in the absence of requested instructions from complainant, 
he sold the melons on June 10, 1965, for approximately $1,200. 
Respondent has submitted no evidence in support of any of these 
contentions, other than his own statements, and copies of two 
telegrams which do not contain an express rejection of the loads, 
but merely state ah intent to sell at the market prices prevailing 
on June 10, 1965. We note at this point that these prices, as 
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reflected in the Market News Report for that day, assured re- 
spondent of receipts of at least $1,200 from the sale of the load of 
Garrisons alone. Complainant, on the other hand, has submitted 
exhibits and affidavits from eye witnesses and from participants 
in the sale and loading of these watermelons, which evidence 
fully supports his version of the transaction. 


We have found that these two loads of watermelons complied 
with the terms of the contract of purchase and sale, and on the 
record in this case we must conclude that they were inspected 
and accepted by respondent’s authorized agent at the time that 
they were loaded onto the trucks. Having accepted the melons, 
respondent is liable for the full contract price thereof, less the 
$39.50 which was paid by his son-in-law at the time of shipment. 
Under the circumstances involved in this case respondent’s re- 
peated and continued refusal to pay to complainant $1,199.44, 
which is the amount still owed to complainant on this transaction, 
is a violation of section 2 of the Act. 


Since this was an f.o.b. sale complainant is not entitled to re- 
imbursement for the value of packing material used. Respondent 
is not entitled to recover on his counterclaim for $1,203.16 freight 
charges for trucking, because the facts herein show no breach of 
contract by complainant. 


Respondent’s contention that complainant should be barred 
from suit because complainant is not licensed under the Act has 
no merit. It is clear from the record herein that complainant is 
not a dealer in perishable agricultural commodities as defined in 
the Act, and therefore is not subject to license under the Act. 


Respondent’s counterclaim should be dismissed, and complain- 
ant should be awarded reparation in the amount of $1,199.44, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,199.44, with interest there- 
on at the rate of 5 percent per annum from July 1, 1965, until 
paid. 


The counterclaim is dismissed. 


The facts and circumstances as set forth shall be published. 


Copies of this order shall be served upon the parties. 
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(No. 10,574) 


BLUE GOOSE GROWERS, INC. v. ROYAL PALM PRODUCE. PACA 
Docket No. 9875. Decided May 5, 1966. 


Contract amendment—Applicable to part of shipment 


Where amendment of sales contract to one of consignment applied only to 
romaine lettuce in shipment, respondent liable for contract prices of the 
other vegetables in the shipment where no breach established as to re- 
mainder of shipment. 

Davis & Davis, of Beverly Hills, Cal., for complainant. 

Mr. LeRoy W. Gudgeon, of Chicago, Ill., for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of $1,510 from respondent in connection with a transaction 
involving a carload of mixed vegetables in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was also served upon respondent. Respondent filed an 
answer to the formal complaint, alleging that he had paid $430.99 
to complainant in connection with the transaction involved herein, 
and denying that any additional payment was due and owing. 
Complainant filed an amendment to the formal complaint, admit- 
ting the receipt of $430.99 from respondent, but reasserting its 
claim for the $1,510 allegedly due from respondent, less his (re- 
spondent’s) payment of $430.99, or a balance of $1,079.01. 


Since the amount claimed by complainant in its formal com- 
plaint, as amended, does not exceed $1,500, the evidence in this 
case is submitted under the shortened procedure provided in the 
rules of practice, 7 CFR 47.20. Pursuant to this procedure, com- 
plainant filed an opening statement, respondent filed an answer- 
ing statement, and complainant filed a statement in reply. Com- 
plainant also filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Blue Goose Growers, Inc., is a corporation 
whose address is P. O. Box 92, Fullerton, California. 


2. Respondent in an individual, Michael Vincent Guccione, do- 
ing business as Royal Palm Produce, whose address is 41 South 
Water Market, Chicago, Illinois. At the time of the transaction 
involved herein, respondent was licensed under the Act. 


3. On November 23, 1964, in the course of interstate commerce, 
complainant sold to respondent, through a broker, Riley McFar- 
land Co., Inc., of Chicago, Illinois, green onions, parsley, and ro- 
maine lettuce in the quantities and at the prices indicated below, 
f.o.b. Glendale, Arizona. 


No. Price Per Price 

Commodity Cartons Carton Extended 
Green Onions 535 $2.00 $1,070.00 
Parsley 100 3.00 300.00 
Romaine Lettuce 250 2.25 562.50 
$1,932.50 

Top Ice 90.00 

Total $2,022.50 


4. The broker, on the date of sale, issued a Brokers Standard 
Memorandum of Sale in connection with this transaction. Com- 
plainant, on that same date, November 23, 1964, shipped green 
onions, parsley, and romaine lettuce from Glendale, Arizona, to 
respondent at Chicago, Illinois, in the quantities specified in the 
contract, in car SFRD 11413. Complainant, on or about the date 
of sale, also sent its invoice No. 12989, dated November 23, 1964, 
to respondent, showing the f.o.b. prices of the respective com- 
modities, plus the top ice cost. 


5. Car SFRD 11413 arrived at Chicago, Illinois, on Friday, 
November 27, 1964. The lading, however, was not broken until 
Monday, November 30, 1964, at which time a restricted Federal 
inspection was made, at respondent’s request, of the romaine 
lettuce contained in the car. The results of the inspection, in 
relevant part, are as follows: 


“Condition of equipment: Hatch covers closed, plugs in. Ice 
to within 2 feet from top of bunkers... 


se * * 


“Condition of load: Partly unloaded .. . 
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‘se * 


“Temperature of product: Doorway: Top 34° F. Bottom 
35° F. 


“Condition: Damage by turning yellow to yellow leaves range 
from 8 to 8 plants per carton, average 23%. Decay ranges 
from 3 to 13 plants per carton, average 36%, Bacterial Soft 
Rot all stages, mostly early, mostly occurring near outer 
margins of leaves. 


“Remarks: Inspection and certificate restricted to product 
and lading in upper 3 layers of lot and to condition only of 
Romaine lot at applicant’s request. This car also contains 
Bunched Shallots and Parsley not covered by this inspection 
at applicant’s request.” 


6. Respondent, on November 30, advised the broker of the con- 
dition of the romaine lettuce, as revealed by the Federal inspec- 
tion made on that date. The broker relayed this information to 
complainant, which agreed that the romaine lettuce should be 
handled by respondent on consignment, for complainant’s account. 


7. On December 4, 1964, respondent obtained a restricted Fed- 
eral inspection of the remainder of the onions which were still 
contained in car SFRD 11413 on track in Chicago. The results of 
that inspection, in relevant part, are as follows: 


“Condition of equipment: Hatch covers closed, plugs in, 
bunkers empty... 


se * 


“Condition of load: Partly unloaded... 


“Temperature of product: Doorway: Top 34° F. Bottom 32° 
F. 


se ok * 


“Condition: Bulbs fresh and firm. Tops mostly good green 
color. From 14 to 38%, average 28% damage by yellow dis- 
coloration affecting tops. Decay ranges from 4 to 12%, aver- 
age 8%, Bacterial Soft Rot, generally early stages, generally 
affecting tops. 


“Remarks: Inspection and certificate restricted to 2 upper 
layers of Green Onions and, at applicant’s request, to condi- 
tion only. Car also contained crates of Parsley and Romaine 
which were not inspected at applicant’s request. For pre- 
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vious inspection made on Romaine in this car on Nov. 30, 
1964 and reported on Certificate I1-12136.” 


8. The broker, on December 4, was advised by respondent of 
the results of the Federal inspection made of the onions on that 
date and transmitted this information to complainant. Complain- 
ant, in addition, was furnished a copy of the inspection certificate 
evidencing the results of the December 4 inspection. Respondent, 
acting through the broker, then made several requests of com- 
plainant, asking that he be allowed to handle the parsley and 
green onions on a consignment basis. These requests, however, 
were refused by complainant. 


9. Complainant, as of January 20, 1965, had received no pay- 
ment from respondent in connection with the transaction involved 
herein. Accordingly, on that date, the Chief Accountant for com- 
plainant’s Western Sales Division, Ralph E. Knappenberger, sent 
the following letter to respondent: 


“Gentlemen: 
“We have not received payment of the following: 


“Date Lot Number Amount 
12/1/64 12989 Consigned 


“May we please have prompt accounting on this payment.” 


10. Respondent has paid complainant $430.99 as an undisputed 
amount in connection with the transaction involved herein. 


11. The formal complaint was filed on March 22, 1965, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The parties in this case do not dispute the fact that the trans- 
action of November 23, 1964, negotiated by the broker, Riley Mc- 
Farland Co., Inc., provided for the sale by complainant to re- 
spondent of the parsley, onions, and romaine involved herein. It 
is likewise undisputed that complainant, acting through the 
broker, authorized respondent, on or about November 30, 1964, 
to handle the romaine on consignment and for complainant’s ac- 
count. Complainant, in this action, now seeks to recover from 
respondent, as reparation, the f.o.b. contract prices of the parsley 
and onions, plus whatever proceeds are due and owing from re- 
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spondent in connection with his disposition, on consignment, of 
the romaine. Respondent, however, resists complainant’s claim for 
reparation, on the ground that the contract of November 23, 1964, 
was altered to provide for the disposition by respondent, on con- 
signment and for complainant’s account, of the parsley and onions 
involved herein, as well as the romaine. 


As the moving party, the burden rests upon respondent to 
prove, by a preponderance of the evidence, that the contract of 
November 23, 1964, was altered or amended to provide that re- 
spondent should handle, on consignment, not only the romaine, but 
the parsley and onions as well. Ralph Samsel Company v. L. Gil- 
larde Sons Company, 19 A.D. 374. In support of this burden re- 
spondent points to the letter of January 20, 1965, sent to respond- 
ent by complainant’s Chief Accountant, Ralph Knappenberger, 
wherein Knappenberger asks respondent for payment of the in- 
voice No. 12989, issued in connection with this transaction, where- 
in the amount due complainant is shown “consigned.” (This in- 
voice is reproduced in material part in Finding of Fact No. 9.) 
Complainant, however, denies that it agreed to consign the parsley 
and onions to respondent and has submitted the sworn statement 
of Knappenberger in its opening statement in rebuttal to Knap- 
penberger’s letter of January 20 to respondent. In his affidavit 
Knappenberger states that: 


“The use of the word ‘consigned’ in the communication above 
referred to was through clerical error; and it was never the 
intention nor the understanding of complainant that the en- 
tire shipment was sold on a consignment basis.” 


Complainant also has submitted, as an exhibit to the verified 
complaint, a letter dated January 12, 1965, addressed to respond- 
ent by E. J. Riley, of the brokerage firm of Riley McFarland Co., 
Inc., which firm negotiated the contract between the parties. 
Riley in this letter reminds respondent that he (respondent) 
approached Riley on December 4, 1964, and asked Riley to inter- 
cede with complainant, to “get some help” for respondent due to 
the condition of the onions as revealed by the Federal inspection 
of December 4. Riley further reminds respondent that complain- 
ant did try to give respondent voluntary help at that time but 
that the market was in bad shape, with the grower taking losses, 
so that nothing could be done for respondent. Riley further tells 
respondent that when all this was communicated to him (respond- 
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ent), that respondent replied that this was what he expected to 
hear. Riley concludes the letter by telling respondent that he 
“will have to pay invoice for the onions and parsley and make an 
accounting on the romaine.” Other evidence of record (Exhibit 
No. 4, report of investigation) shows that respondent apparently 
made further requests of the broker after December 4, asking 
that it prevail on the shipper to allow respondent to handle the 
parsley and onions on a consignment basis, but that complainant 
refused all such requests. 


In reviewing the evidence, we note that respondent has based 
his entire claim, as to the consignment of the parsley and onions, 
on the letter sent to respondent by Knappenberger nearly two 
months after the transaction occurred. Aside from this letter, 
respondent neither alleges, nor submits proof to show, that he 
was ever told by complainant, directly or through the broker, 
that the parsley and onions might be handled on consignment. 
These considerations, coupled with the evidence introduced by 
complainant and referred to earlier in this discussion, leads us 
to the conclusion that respondent has failed to sustain his burden 
of proving that the agreement of November 23 with complainant 
was amended, or otherwise altered, to provide for the handling, 
by respondent, of the parsley and onions on consignment. 


Respondent’s acceptance of the shipment is not disputed. Ac- 
cordingly, he is liable to complainant for the net proceeds, if any, 
of the romaine which was resold on consignment. He is also liable 
to complainant for the agreed purchase prices of the celery and 
onions, less proven damages suffered by him as the result of any 
breach of warranty by complainant. However, no express war- 
ranty as to grade or quality was given by complainant in con- 
nection with this transaction. Furthermore, there has been no 
allegation by respondent that complainant breached the implied 
warranty of suitable shipping condition which was a-part of this 
f.o.b. transaction. See section 46.43(i) and (j) of the Depart- 
ment’s regulations in force at this time (7 CFR 46.43(i) and (j)). 
But even if a breach of this warranty had been alleged, proof of 
such breach does not appear in the record. For example, there 
is no evidence that any inspection, private or Federal, was ever 
made of the parsley after its arrival in Chicago. Although a Fed- 
eral inspection was made of the onions on December 4, this in- 
spection was restricted to the two upper layers of the onions re- 
maining in the car at the time, with the inspection taking place 
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seven days after arrival of the car at contract destination in 
Chicago. This inspection, therefore, has little value as evidence 
of the condition of the onions on arrival at Chicago on November 
27. Accordingly, and in view of these circumstances, we conclude 
that any further discussion of breach of warranty by complainant 
in connection with this shipment is not indicated. 


The total of the f.o.b. purchase prices of the parsley and onions 
involved herein is $1,370. The cost of the top ice, which was to 
be borne by respondent, is $90. Respondent, however, is not liable 
to complainant for the total cost of the top ice, but only that which 
applies to the parsley and onions. Prorated, the cost of the top 
ice thus chargeable to respondent is $54, which, when added to the 
total of the f.o.b. prices of the parsley and onions, $1,370, gives 
us $1,424. From this sum, however, should be deducted $232.29, 
representing the deficit incurred by respondent in selling the 
romaine on consignment,' at complainant’s request and on its 
behalf. The amount remaining and due complainant in connec- 
tion with this transaction is $1,191.71, of which sum respondent 
has paid $430.99 to complainant as an undisputed amount, leav- 
ing a balance due of $760.72. Respondent’s failure to pay this 
balance to complainant is in violation of section 2 of the act, for 
which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $760.72, with interest thereon 
at the rate of 5 percent per annum from January 1, 1965, until 
paid. 


Copies of this order shall be served upon the parties. 


1 The romaine was resold by respondent for total gross proceeds of $50. Expenses incurred 
in connection with the resale, including prorated freight charges and top ice, amounted to 
$282.29, leaving respondent with a deficit of $232.29. 
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(No. 10,575) 


C. B. Fruit Co. v. BUNDA’s PropucE. PACA Docket No. 9960. 
Decided May 5, 1966. 


Settlement not established 


As respondent failed to prove settlement of amount owing, respondent is 
liable to complainant for purchase price of strawberries ordered and 
accepted by him. 


Complainant and respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $324.10 in connection 


with a transaction involving a shipment of strawberries in inter- 
state commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent and respond- 
ent filed an answer, denying liability to complainant and alleging 
that he had made a full settlement for the strawberries. 


Since the amount involved herein does not exceed $1500, the 
issues were submitted under the shortened procedure provided in 
the Rules of Practice (7 CFR 47.20). Pursuant to such procedure, 
complainant filed an opening statement, which was served upon 
respondent. Respondent was given an opportunity to submit ad- 
ditional evidence in the form of an answering statement, but 
failed to do so. 


FINDINGS OF FACT 


1. Complainant, C. B. Fruit Co., is a corporation whose address 
is 85 No. Beeson Avenue, Uniontown, Pennsylvania. 


2. Respondent is an individual, Joe Bunda, doing business as 
Bunda’s Produce, whose address is 74 N. Gallatin Avenue-Rear, 
Uniontown, Pennsylvania. At the time of the transaction involved 
herein, respondent was licensed under the Act. 
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8. On or about June 11, 1964, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 63 
cartons, 16-quart size, strawberries at $4.20 per carton, or a total 
of $264.60, and 25 cartons, 8-quart size, strawberries at $2.38 per 
carton, or a total of $59.50, for a total invoice of $324.10, de- 
livered Hopwood, Pennsylvania. The strawberries were a part 
of a truckload received by complainant from Ben Litowich & 
Son, Benton Harbor, Michigan. 


4. Respondent accepted the strawberries upon delivery, but 
has failed to pay complainant the purchase price, or any part 
thereof. 


5. An informal complaint was filed on March 8, 1965, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Respondent avers in his answer that he received a shipment 
of strawberries on or about June 11, 1965, from Raymond Polito, 
and that respondent was told they had been purchased from com- 
plainant. Respondent states that he dealt with Raymond Polito 
and not complainant, and that shortly after the berry transaction, 
respondent made a settlement with Polito. Respondent further 
states that, “I owed The C. B. Fruit Company and Raymond 
Polito and they owed me, so we pooled our accounts and I made 
a full settlement with Raymond Polito which included the straw- 
berries.” 


Respondent has submitted no supporting evidence for his posi- 
tion in this case. It appears that respondent has misspelled and/ 
or misstated the last name of the person with whom he states 
he had the transaction. Complainant has submitted a sworn state- 
ment which is signed “Raymond Pluto,” who appears to be the 
same person referred to in respondent’s answer. This statement 
is short and direct. It is as follows: “On June 11, 1965, I did not 
sell a shipment of strawberries to Bunda’s Produce. Mr. Bunda 
bought strawberries from the C. B. Fruit Co., I had nothing to 


do with that transaction.” 


Inasmuch as respondent has failed to submit any documentary 
or other supporting evidence in substantiation of his position, 
and since complainant has submitted a preponderance of evidence 
in support of the allegations of the complaint, it must be con- 
cluded that complainant has sustained its burden of proof. On 
the other hand, respondent has failed to sustain the burden of 
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proving his affirmative defense. Therefore, it is further concluded 
that respondent’s failure to pay complainant the purchase price 


of the strawberries in question is in violation of Section 2 of the 


Act. Complainant should be awarded reparation in the amount 
of $324.10, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $324.10, with interest thereon 
at the rate of 5 percent per annum from July 1, 1964, until paid. 


Copies of this order shall be served upon the parties. 


(No. 10,576) 


CONSTANTINO BROKERAGE Co. v. SAM BARSI SONS, INC. PACA 
Docket No. 9497. Decided May 5, 1966. 


Failure to pay—Installment payments 


Where respondent breached stipulation for making installment payments, 


reparation order is entered against respondent for the unpaid balance 
owing to complainant. 


Mr. Richard E. Scholz, Sr., of Quincy, Ill., for complainant. 


Kavanagh, Scully, Sudow & White, of Peoria, IIl., for respondent. 
Mr. Edward A. Slater, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant séeks repara- 
tion against respondent in the amount of $4,289.35 in connection 
with the purchase and sale of mixed fruits and vegetables. 


A copy of the formal] complaint and a copy of the Department’s 
report of investigation were served upon respondent and respond- 
ent filed an answer thereto in which request was made for oral 
hearing. A hearing was held at Macomb, Illinois, on November 4, 
1964, at which the attorneys for the parties entered for the record 
the terms of a stipulation for settlement agreed upon at a pre- 
hearing conference. 
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FINDINGS OF FACT 


1. Complainant, Constantino Brokerage Co., is a partnership 
composed of Sam and Marian Constantino, whose address is P. O. 
Box 94, Quincy, Illinois. 


2. Respondent, Sam Barsi Sons, Inc., is a corporation whose 
address is 941 Jackson Street, Macomb, Illinois. At the time of 


the transactions involved herein, respondent was licensed under 
the Act. 


3. In July and August of 1963, complainant sold to respondent 
various truckloads of mixed produce which had originated out- 
side the State of Illinois for a total price of $4,323.10. 


4, Upon arrival of the shipments at destination, respondent 
accepted the produce in compliance with the contracts, but paid 
only $33.75 on the contracts. After the hearing respondent paid 
complainant additional amounts totaling $1,103.08. 


5. An informal complaint was filed on December 4, 1963, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The parties stipulated that respondent owed $4,289.35 to com- 
plainant and that respondent agreed to pay complainant $25.00 a 
week beginning November 9, 1964, until paid. Respondent also 
agreed that should there be any default in payment a consent 
reparation award may be entered against it. Subsequently, re- 
spondent defaulted in its payments. However, from November 9, 
1964 through January 15, 1966, it made payments totaling 
$1,103.08 to complainant. Therefore, the amount now due and 
owing to complainant is $3,186.27. The failure of respondent to 
pay complainant promptly for the produce purchased is in viola- 
tion of section 2 of the act. A reparation award in the amount 
of $3,186.27 should be entered in favor of complainant. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,186.27, with interest there- 
on at the rate of 5 percent per annum from September 1, 1963, 
until paid. 


Copies of this order shall be served upon the parties. 
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(No. 10,577) 


J. R. LAPOINTE & SON v. SIDNEY NEWMAN & Co., INc. PACA 
Docket No. 9977. Decided May 5, 1966. 


Delivered sale—Quantity delivered—Acceptance—Liability 


Where respondent accepted shipment of potatoes by partial unloading and 
where complainant proved shipment of specific number of sacks, respond- 
ent liable for full purchase price of the quantity shipped. Any loss by 
reason of theft, etc., after acceptance, not caused by shipper, is respond- 
ent’s loss and liability. 

Complainant pro se. 

Mr. Irving Coopersmith, of New York, N. Y., for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $763.80 in connection 
with a shipment of potatoes in interstate commerce. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent and respondent filed an answer, denying liability and averring 
that respondent has paid complainant for all potatoes received. 
Respondent claims a setoff against complainant in the amount 
claimed in the complaint. Complainant filed a reply to the setoff 
or counterclaim. 


Since the amount involved herein, either in the complaint or the 
counterclaim, does not exceed $1500, the issues are determined in 
accordance with the shortened procedure provided in the Rules of 
Practice (7 CFR 47.20). Pursuant to such procedure, complain- 
ant and respondent were given opportunity to submit additional 
evidence in the form of opening and answering statements, re- 
spectively, but neither party submitted any additional evidence. 
Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Daniel Russell 
LaPointe and Joseph Romeo LaPointe, doing business as J. R. 
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LaPointe & Son, whose address is P.O. Box 306, Van Buren, 
Maine. At the time of the transaction involved herein, complain- 
ant was licensed under the Act. 


2. Respondent, Sidney Newman & Co., Inc., is a corporation 
whose address is 364 Washington Street, New York, New York. 


At the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On or about June 16, 1965, in the course of interstate and 
foreign commerce, complainant sold to respondent a truckload of 
Canada No. 1 Katahdin potatoes, Size 214 to 4”, in 50-pound new 


branded paper sacks, at $3.80 per sack, delivered New York, New 
York. 


4, Complainant shipped on June 16, 1965, from loading point 
in Canada to respondent at New York, New York, 900 50-pound 
sacks of Canada No. 1 potatoes in a truck operated by Porter 
Transportation Co., Fitchburg, Massachusetts. 


5. Upon arrival of the potatoes at destination, respondent ac- 
cepted the potatoes and subsequently paid complainant $2,656.20, 
or $763.80 less than the contract price. 


6. The formal complaint was filed on September 2, 1965, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


There is no dispute between the parties concerning the contract 
and the terms and specifications thereof. The only issue presented 
for our determination relates to the number of sacks of potatoes 
received by respondent. Respondent contends that it received 
only 699 sacks of potatoes, and that respondent has paid com- 
plainant the contract price for the potatoes received and accepted. 
Respondent affirmatively alleges that complainant failed to de- 
liver 201 sacks of the potatoes called for by the contract, which 
potatoes had a value of $763.80 at the contract rate. As the 
party alleging the shortage, and having accepted the potatoes, 
the burden is upon respondent to establish by a preponderance 
of the evidence this affirmative defense. Respondent has submit- 
ted no supporting evidence to establish its defense. 


Complainant has submitted evidence showing 900 50-pound 
sacks of potatoes were inspected at shipping point and that they 
were loaded on a truck bearing license No. T38-528 Mass.; also a 
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statement from Porter Transportation Co. showing 900 50-pound 
sacks of potatoes loaded on its trailer June 16, 1965; also a bill of 
lading showing 900 50-pound paper sacks of potatoes loaded on 
the trailer in a sealed load and bearing Mars Hill Shippers Seals 
No. S 0758 and 0759; together with an invoice from the Porter 
Transportation Co. to complainant covering 45,000 pounds of 
potatoes (900 50-pound sacks) ; and a document designated “Cus- 
toms, Canada, Export Entry” showing the number of packages 
as 900 50-pound bags table potatoes weighing 45,000 pounds. On 
the basis of the evidence, we conclude that complainant has estab- 
lished by a preponderance of evidence that it shipped to respond- 
ent’s place of business 900 sacks of Canada No. 1 potatoes. 


Complainant also states that the truck arrived at destination 
early Thursday night, June 17, and that Newman’s men broke 
the seal at about 9 p.m. on that date and unloaded 300 sacks. Com- 
plainant further stated that about 3 a.m., a truck approached com- 
plainant’s driver, and the driver of said truck stated that “New- 
man sent us to pick up 200/50s of Canada potatoes from this 
truck,” that said driver gave complainant’s driver one of New- 
man’s tickets, and unloaded approximately 200 sacks of the pota- 
toes from the carrier truck. Complainant stated that when re- 
spondent unloaded the balance of the load several hours later, 
“Newman told our driver that the ticket was no good, that it 
wasn’t their signature, and he didn’t know anything about a truck 
picking up 200 bags.” 


When respondent broke the seals on the load and unloaded a 
portion of the potatoes, about 300 sacks, this act on respondent’s 
part constituted an acceptance of the entire shipment, and re- 
spondent became liable for the contract price of the load. Follow- 
ing respondent’s acceptance of the shipment, any loss by reason 
of theft, or for any other reason not caused by the shipper, is 
respondent’s loss and liability. Since respondent accepted the 
potatoes upon arrival without complaint, and has failed to estab- 
lish any part of its affirmative defense, we must conclude that 
respondent is liable for the full purchase price of 900 sacks of 
potatoes shipped by complainant. We further conclude that re- 
spondent’s failure to pay complainant the balance of the purchase 
price for the potatoes was and is in violation of Section 2 of the 
Act. Complainant should be awarded reparation against respond- 
ent for the balance of the purchase price in the amount of $763.80, 
with interest, and respondent’s counterclaim should be dismissed. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $763.80, with interest thereon 
at the rate of 5 percent per annum from July 1, 1965, until paid. 


The counterclaim is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 10,578) 


NORTHERN BROKERAGE Co. v. WOLVERINE FRUIT Co. PACA 
Docket No. 9903. Decided May 5, 1966. 


Petition for reconsideration dismissed 


As the order of March 23, 1966, is supported by the facts and the law appli- 
cable thereto, complainant’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued March 23, 1966, dismissing the formal com- 
plaint. A copy of this order was served upon each of the parties. 
Complainant filed a petition for reconsideration of the order on 
April 5, 1966. On April 8, 1966, an order was issued staying the 
order of March 23 pending the issuance of a further order herein. 


Complainant states in its petition that the conclusion of the 
Judicial Officer that respondent acted as a dealer and not as a 
broker rests upon an assumption and is not supported by any 
evidence. Complainant continues as follows: 


“Evidence submitted by me clearly shows that respondent 
acted as a broker for my account. To my knowledge respond- 
ent never acted for me in any other capacity and how the 
Department could possibly rule that he was a dealer in the 
disputed transaction is difficult to understand.” 


It can hardly be said that there is no evidence supporting re- 
spondent’s position that he was a dealer in the transaction with 
Northern Brokeragé Co., the partnership. The evidence which 
was discussed at length in the order of March 23, 1966, includes 
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respondent’s verified answer wherein he states that he acted as 
a dealer in the transaction, contracting to purchase the apples 
from Harry D. Goodell and contracting to sell them to the partner- 
ship. Furthermore, Goodell states that he contracted to sell the 
apples to respondent and did not know the partnership in the 
transaction. Respondent also invoiced the partnership for the 
purchase price of the apples delivered, without any charge for 
brokerage, and he did not issue a broker’s confirmation or memo- 
randum of sale. These facts are consistent with respondent’s 
position that he was a dealer, especially where complainant did 
not contend or offer evidence to show that the partnership author- 
ized respondent as a buying broker to purchase the apples in his 
own name from Goodell and send the invoice, or offer any evi- 
dence as to the amount of brokerage to be paid respondent. While 
Robert Johnson states that respondent refused to issue a broker’s 
memorandum or confirmation of sale although repeatedly re- 
quested to do so, the issuance of such documents is not mentioned 
in any of the letters sent by the partnership to respondent during 
the transaction. 

The assignments of error set forth by complainant have been 
carefully considered and it is concluded that the order of March 
23, 1966, is supported by the facts and the law applicable thereto. 
Accordingly, complainant’s petition is dismissed without prior 
service upon respondent and the order of March 23, 1966, is rein- 
stated. 


Copies hereof shall be served upon the parties. 


(No. 10,579) 


JOE PHILLIPS, INC. v. NATIONAL PRODUCE DISTRIBUTORS, INC. 
PACA Docket No. 9874. Decided May 10, 1966. 


Joint account—Established—Consignment—Diversion—Mutual 
rescission—Not established—Liability for joint loss 


In joint account contract where respondent remitted on consignment basis 
but failed to prove that contract contained provisions for handling on 
consignment and failed to prove breach by complainant, respondent 
liable for one-half of joint loss. 


Mr. Walter A. Hilgeson, of Chicago, Ill., for complainant. 
Golbus & Golbus, of Chicago, Ill., for respondent. 
Mr. Frederick W. Woodley, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed May 28, 1965, complainant seeks 
reparation of $1,495.16, which amount is alleged to be the balance 
due in connection with five carloads of potatoes shipped by com- 
plainant to respondent on a joint account basis. 


A copy of the formal complaint was served upon respondent 
and a copy of the Department’s report of investigation was served 
upon each of the parties. Respondent filed an answer on August 
6, 1965, admitting that it entered into a joint account with com- 


plainant covering five carloads of potatoes but denying liability 
to complainant. 


Since the amount involved herein did not exceed $1,500, the 
shortened method of procedure was followed in accordance with 
the rules of practice (7 CFR 47.20). Pursuant to such procedure, 
complainant filed an opening statement, respondent filed an an- 
swering statement, and complainant filed a statement in reply. 


Each party also filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Joe Phillips, Inc., whose ad- 
dress is 1533 Shields, Fresno, California. 


2. Respondent is a corporation, National Produce Distributors, 
Inc., whose address is 1425 South Western Avenue, Chicago, 
Illinois. At the time of the transaction involved herein, respond- 
ent was licensed under the Act. 


3. Prior to June 1, 1964, contemplating shipment in interstate 
commerce, complainant and respondent entered into a joint ac- 
count agreement whereby complainant was to purchase carloads 
of U.S. No. 1 Long White potatoes in Kern County, California, 
on an f.o.b. basis and ship them to respondent at Omaha, Ne- 
braska, or Kansas City, Missouri, for disposition. The profits 
and losses were to be shared eyually. 


4. Pursuant to the foregoing contract, complainant purchased 
on or about June 1, 1964, two carloads of California Long White 
potatoes from Nick Delis Company, Inc., Lamont, California. One 
load in car PFE 43315 consisted of 430 100-pound sacks of U.S. 
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No. 1, Size A, West Coast brand, at $5 per sack, f.o.b. Lamont, 
California. The other load in car WFE 72183 consisted of 4380 100- 
pound sacks of U.S. No. 1, 6 to 14 ounces, Mr. D brand, at $5.25 


per sack, f.0.b. Lamont, California. 


5. On June 1, 1964, complainant shipped both carloads from 
Lamont billed to itself at Omaha, Nebraska. That same day, 
prior to shipment, both loads were federally inspected. The po- 
tatoes in PFE 43315, were certified to be U.S. No. 1, Size A, 
with no decay, and those in WFE 72183 were certified to be 


U.S. No. 1, 6 ounce minimum, with no decay. 


6. On June 2 complainant changed the name of the consignee 
of both cars to respondent and also invoiced respondent for the 
joint account cost of each load, $2,150 and $2,257.50, respectively. 
On June 8, respondent diverted both cars to The Kunkel Company, 
Minneapolis, Minnesota, for handling on consignment. The Kun- 
kel Company sold the potatoes in PFE 43315 for $5.90 per sack, 
delivered Minneapolis, or a total of $2,537, and, after deducting 
brokerage of $43, paid respondent the sum of $2,494. Respondent 
deducted $730.95 for freight, $18.82 for ice and $43 for brokerage, 
and remitted the balance of $1,701.23 to complainant. The Kunkel 
Company was unable to dispose of the potatoes in WFE 72183 
and it was diverted by respondent to Chicago, Illinois, on June 


12. This car arrived at Chicago on June 16 and the potatoes were 
sold on June 16 and 17 for $6.25 per sack or gross proceeds of 
$2,687.50. Respondent deducted $757.01 for freight charges, 


$22.06 for ice, and $43 for brokerage, and paid the balance of 
$1,865.43 to complainant. 


7. On June 23, 1964, complainant purchased from Earnest A. 
Neufeld, Wasco, California, car SFRD 4069 containing 430 100- 


pound sacks of U.S. No. 1, Size A, Kernco brand, Long White 
potatoes at $4.50 per sack, f.o.b. shipping point. The potatoes 


were federally inspected at Wasco, California, on June 23 and 
were certified to be U.S. No. 1, Size A, 2-inches minimum, with no 
soft rot. Complainant shipped the car from California, billed 
to itself at Kansas City, Missouri. On June 24 complainant 


diverted the car to respondent and the next day invoiced re- 
spondent for the joint account cost of $4.50 per sack, f.o.b. ship- 


ping point, or the total sum of $1,935. On June 26, 1964, re- 
spondent diverted the car to The Kunkel Company at Minneapolis. 


Upon arrival on June 29, a Federal condition inspection restricted 
to the three upper layers of the load disclosed the following 


“Generally firm. From 1 to 10%, average 5% damage by sunken 
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sticky areas. Less than 1% soft rot.” The temperature of the 
product was 44° at the bottom and 50° in the top layer. The 
same day respondent wired complainant of the results of the 
inspection and asked what should be done with the potatoes. On 
June 30, respondent diverted the car to complainant and the car 


was sold on July 2 to The Kunkel Company for $4 per sack, 
delivered Minneapolis, Minnesota, or a total of $1,720. This sum, 
less brokerage of $43, freight charges of $754.49 and the Federal 


inspection fee of $12, or a net price of $910.51 was remitted to 
complainant. 

8. On or about June 23, 1964, complainant purchased from 
Don H. Skone Co., Edison, California, car MDT 11762, containing 
450 100-pound sacks of U.S. No. 1 Long White potatoes (73 
sacks of Arvin brand and 377 sacks of D.H.S. brand) at $4.25 
per sack, f.o.b. Edison, California. On June 23, 1964, complainant 
shipped the car billed to itself at Omaha, Nebraska. On June 26, 
complainant released the car to respondent and also invoiced re- 
spondent for the joint account cost of $1,912.50. On June 29, 
respondent diverted the car from Omaha to The Kunkel Company, 
at Minneapolis. On July 2, a Federal inspection restricted to the 


three upper layers of the load was made. The certificate of this 
inspection states as follows: 


“Temperature of product: At doorway, bottom layer 44°, 
top layer 47° F. 

“Quality: Each lot: Mostly practically no skinning, some 
slightly to moderately skinned, clean. D.H.S. lot: Generally 


well shaped. Grade defects average 2% mostly cuts. Arvin 
lot: Generally fairly well to well shaped. Grade defects 
average 6%, mostly cuts, bruises and misshapen. 


“Condition: Each lot: Generally firm. Average 3% damage 

by discolored sticky areas. Less than 1% soft rot. 

“Grade: D.H.S. brand: U.S. No. 1, Size, 2 inches or 4 ounces 

minimum. Arvin brand: Meets quality requirements but fails 

to grade U.S. No. 1, 2 inches or 4 ounces minimum, Size A 

account condition.” 

9. On July 8, respondent sold the potatoes in car MDT 11762 
for $4.90 per sack, delivered Chicago, Illinois, or a total price of 


$2,205. Respondent deducted freight of $788.52, ice at Omaha, 
Minneapolis and Chicago of $49.51, inspection fee of $15 and 
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brokerage of $45, and remitted net proceeds of $1,306.97 to com- 
plainant. 


10. On or about June 26, complainant purchased from Don H. 
Skone Co. car PFE 6947 containing 450 100-pound sacks of U.S. 
No. 1 Baker Long White potatoes, Arvin brand, at $4.25 per 


sack, f.o.b. shipping point, or a total price of $1,912.50. On June 
26, complainant shipped this car billed to itself at Omaha, Ne- 


braska. On June 27 complainant diverted the car to respondent 
at Kansas City, Missouri, and on June 30, invoiced respondent for 
the joint account cost of $1,912.50. A Federal inspection restricted 
to the product in the upper four layers was made of the car at 


Kansas City at 9:10 a.m., July 2. The certificate reads in part 
as follows: 


“Temperature of product: Doorway: Top 43° F; Bottom 


45° F. 


“Size: Generally ranging from 10 to 24 ounces, mostly 12 to 
16 ounces in weight. Average 2% under 10 ounces. 


“Quality: Clean, well to fairly well shaped mostly slightly 


skinned, some showing no skinning. Grade defects average 
3% cuts, misshapen and growth cracks. 


“Condition: Generally firm. From 3 to 9%, average 5% 
damage by slightly sunken, discolored, sticky areas. In 30% 
of samples no soft rot, in 20% from 1 to 2%, in 50% from 
3 to 4%, average 2% Slimy Soft Rot in advanced stages. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, 10 ounce minimum only account condition.” 


11. On July 2, respondent wired complainant of the inspection 
results and stated “WILL HANDLE FOR YOUR ACCOUNT 
ONLY OR IF PREFER YOU MAKE DISPOSITION ADVISE.” 
Respondent diverted the car to Minneapolis on July 3,to Duluth 
on July 6 and to Chicago on July 8. On July 11 respondent sold 
the potatoes to Joe Belson, Chicago, Illinois, for $5.75 per sack 
delivered or a total amount of $2,587.50. From this sum, re- 
spondent deducted freight charges of $788.52, miscellaneous 
freight charges of $74.45, one-half of the Federal inspection fee 
or $7.50, and $45 brokerage, and remitted the balance of $1,672.03 
to complainant on August 25. On or about August 28, complainant 
obtained an allowance from the grower of 50 cents per sack 
thereby reducing the f.o.b. price to $1,687.50. 
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12. The informal complaint was filed February 11, 1965, which 


was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The parties appear to be in agreement that prior to June 1, 
1964, Joe Phillips, President of complainant, and Dan Rietman, 
President of respondent, had several conversations which resulted 
in a joint account contract whereby complainant was to ship 
carloads of U.S. No. 1 potatoes purchased in Kern County, Cali- 
fornia, to respondent for disposition. The profits and losses were 
to be shared equally. Complainant alleges that the five carloads 
of potatoes involved herein were shipped in accordance with this 
contract but respondent accounted for them on a consignment 
basis. Complainant seeks to recover the balance due on a joint 
account basis. 


Respondent first contends that under the contract complainant 
was not to ship any potatoes grown, harvested, or packed by Nick 
Delis, Lamont, California, and that complainant breached this 
provision in that the potatoes in the first two cars, WFE 72183 
and PFE 43315, were packed by Nick Delis. The evidence sub- 
mitted by respondent includes the affidavit of Rietman who states 
that in the telephone conversations prior to June 1, 1964, he told 
Phillips he would not be interested in any potatoes grown, har- 
vested, packed or shipped by Nick Delis. The evidence also in- 
cludes a letter written by Rietman to complainant on July 31, 
concerning WFE 72183, which reads in part as follows: 


“You are right—there was no trouble reported on the subject 
car, but from the beginning of the California deal and thru- 
out the California deal, I told you I did not want to have the 
first car that was packed by or shipped by Nick Delis. You 
managed to slip this one in, at which time I told you I would 
handle it for you, although I would rather not. You managed 
to slip another one in which I also handled upon your in- 
sistence.” 


Rietman wrote a similar letter to Phillips concerning PFE 43315 


on August 6, 1964. 


Phillips denies that there was any restriction as to the grower, 
packer or shipper, or any inference thereof prior to the receipt 


of the two letters from Rietman. On August 12, 1964, Phillips 
sent respondent the following letter as to PFE 43315: 
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“Let’s cut out this confounded double talk and conversation. 
The above car was jointed, and we expect payment of your 
share of the loss on same. We remit herewith invoice for 
$267.39. Please pay it and quit the quibbling.” 


As pointed out by complainant, the two letters were sent by re- 
spondent to complainant long after the potatoes in the two cars 
were disposed of. Prior to July 31, complainant had received the 
net proceeds on both loads and was insisting on payment in 
accordance with the joint account contract. On the basis of the 
evidence before us, we are not convinced that by the agreed 
terms of the joint account contract complainant was not to ship 
potatoes grown, harvested or packed by Nick Delis. 


Respondent next contends in its brief that the contract specified 
that all cars shipped by complainant were to be billed to Kansas 
City, Missouri; that they were to be federally inspected on ar- 
rival and before diversion; and that if the potatoes graded U.S. 
No. 1, Size A, respondent would make disposition under the joint 
account but if they failed to grade the shippers would dispose 
of them or respondent would do so for the shippers’ account. 
Respondent further contends that this claimed provision was 
breached in that four of the cars were originally billed by com- 
plainant to Omaha, Nebraska, and that the potatoes would not 
have graded U.S. No. 1 at Kansas City even if they had been 
properly billed. 


In support of the claimed contract provision, Rietman stated 
as follows: 


“Prior to the shipment of MDT 11762, respondent jointed a 
number of cars with complainant after the said cars had been 
purchased by complainant with the complete understanding 
and agreement that the said cars were to be billed to Kansas 
City, Missouri, where they were to be inspected for respond- 
ent by the U.S. Dept. of Agriculture, and if in grade at the 
time of inspection at Kansas City, they were to be accepted 
by respondent on joint account and disposed of on a joint 
account basis with complainant; that in the event that the 
said potatoes did not grade in accordance with the joint 
account purchase at Kansas City, that the shipper was to 
make disposition, otherwise respondent was to handle for the 
account of the shipper on a brokerage basis .. .” 


This statement is not clear either with respect to the time of the 
claimed agreement or the cars it was intended to cover. In any 
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event, Rietman does not say that this agreement specifically 
covered the five cars involved herein. On the other hand, Phillips 
states that the joint account contract was the usual or ordinary 
type on an f.o.b. basis and the cars were to be billed or diverted 
to respondent at either Omaha or Kansas City. He denies that 
the contract included the provision claimed by respondent. The 
fact that Phillips diverted the five cars to respondent at Omaha 
or Kansas City is consistent with his testimony. As opposed to 
this, it appears that no protest as to the place of diversion was 
made by respondent until July 3, after all of the five cars had 
been shipped, and then only as to MDT 11762. Furthermore, re- 
spondent did not order Federal inspection at Kansas City of 
SFRD 4069 which was diverted to respondent at that point but, 
to the contrary, diverted the car to Minneapolis. Under the cir- 
cumstances, it is concluded that the claimed provision was not 
one of the agreed terms of the joint account contract. 


Respondent next contends that there was a mutual rescission 
as to SFRD 4069, in that complainant, upon receiving respondent’s 
wire of June 29 stating “REJECTED BY CUSTOMERS ADVISE 
WHAT WANT US TO DO,” told respondent it would take the car 
back. Phillips states, however, that he informed respondent he 
would handle the sale of this car with The Kunkel Company for 
the joint account and that at no time did complainant take away 
any responsibility of respondent as a joint partner. Respondent 
had the burden of proving by a preponderance of the evidence 
that there was a mutual rescission of the contract as to this car. 
It is concluded that respondent has failed to sustain this burden. 


In the absence of any convincing evidence that complainant 
breached the joint account contract in any respect, respondent 
must share the loss sustained on the five carloads. This loss and 
the balance due complainant is computed as follows: 


F.o.b. joint cost $ 9,942.50 
Expenses 4,026.33 
Total joint cost 13,968.83 
Gross sales 11,651.00 
Joint account loss 2,317.83 
One-half joint account loss 1,158.91 
Paid by complainant: 

F.o.b. joint cost $9,942.50 

Expenses 766.49 10,708.99 
Less one-half joint loss 1,158.91 


Due complainant 9,550.08 
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Received by complainant: 

From respondent 6,545.66 

From The Kunkel Company 1,677.00 8,222.66 
Balance due complainant $1,327.42 


The failure of respondent to pay to complainant the sum of 
$1,327.42 is in violation of section 2 of the Act. Reparation should 
be awarded to complainant in that amount with interest. 

ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,327.42, with interest thereon 
at the rate of 5 percent per annum from August 1, 1964, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 10,580) 


CHILD Bros., INC. v. LOWELL J. SCHY COMPANY. PACA Docket 
No. 9382. Decided May 11, 1966. 


Reconsideration—Amendment of finding of fact 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on January 4, 1966, awarding reparation to 
complainant against respondent in the amount of $2,100.28, with 
interest. A petition for reconsideration and other relief was filed 
January 20, 1966, which petition was dismissed by order dated 
March 15, 1966. A second petition for reconsideration was filed 
April 1, 1966, and an order was issued April 4, 1966, staying the 
orders of January 4 and March 15, 1966, pending the issuance of 
a further order in this proceeding. 


The second petition for reconsideration was filed by Clarence 
D. Solomon for the sole purpose of clarifying the record and the 
order of January 4, 1966, by showing him as a limited partner in 
respondent partnership. 
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In the complaint filed in this proceeding it was alleged that 
“respondent is a partnership composed of Lowell J. Schy and 
Clarence D. Solomon.” In the answer filed by Lowell J. Schy on 
behalf of the partnership, this allegation was admitted. No ref- 
erence to the nature of the partnership was made at the hearing 
or in the briefs filed by the parties. However, the report of invest- 
igation, dated January 13, 1964, copies of which were served on 
the parties, shows that respondent, Lowell J. Schy Company, was 
then licensed as a partnership, said partnership being composed 
of Lowell Jordan Schy, general partner, and Clarence D. Solomon, 
limited partner. Accordingly, Finding of Fact No. 2 in the order 
of January 4, 1966, is hereby amended to read as follows: 


“2. Respondent, Lowell J. Schy Company, is a partnership 
composed of Lowell J. Schy, general partner, and Clarence D. 
Solomon, limited partner, whose address is 403 South Clovis 
Avenue, Fresno, California. At the time of the transactions 
involved herein, respondent was licensed under the act, or 
was subject to license.” 


The stay order of April 4, 1966, is vacated. The order of Janu- 
ary 4, 1966, as amended by this order, is reinstated. The repara- 


tion awarded to complainant in the order of January 4, 1966, as 
amended, shall be paid within 30 days from the date of this order. 


Copies hereof shall be served upon the parties. 


(No. 10,581) 


BENNETT FULLER v. S & S PRODUCE. PACA Docket No. 2-20. De- 
cided May 11, 1966. 


Warranty not established—Weight specifications—Watermelons 


Where respondent failed to prove existence of alleged warranty as to weight 
of watermelons purchased, respondent liable for agreed purchase price. 


Complainant pro se. 
Mr. James W. Sanders, of Marion, IIl., for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a transaction involv- 
ing a shipment of watermelons in interstate commerce. A copy 
of the formal complaint and a copy of the Department’s report of 
investigation were served upon respondent, and respondent filed 
an answer, in effect admitting liability to complainant in the 
amount of $193, but denying any further liability with respect to 
the transaction. A copy of the report of investigation was also 
served upon complainant. 

Since the amount involved herein does not exceed $1,500, the 
issues were submitted in accordance with the shortened procedure 


provided in the Rules of Practice (7 CFR 47.20). Pursuant to 


such procedure, complainant filed an opening statement. Re- 
spondent was given an opportunity to submit additional evidence 
in the form of an answering statement, but no additional evidence 


was submitted by respondent. 


FINDINGS OF FACT 


1. Complainant is an individual, Bennett Fuller, whose address 
is Route + 2, Kennett, Missouri. 


2. Respondent is an individual, Paul Edward Smoot, doing busi- 
ness as S & S Produce, whose address is 501 S. Calumet Street, 
Marion, Illinois. At the time of the transaction involved herein, 
respondent was licensed under the Act. 


3. On or about July 20, 1965, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a 
truckload of watermelons having a total weight of 23,550 pounds, 
average weight per melon 23 pounds, at an agreed price of $1 


per hundred pounds, for a total contract price of $235.50, f.o.b. 
Missouri shipping point. 

4. Complainant shipped on July 20, 1965, from loading point in 
Dunklin County, Missouri, to respondent at Marion, Illinois, 1,020 
watermelons, in the manner agreed upon in a truck furnished by 
respondent. 

5. Respondent accepted the watermelons and tendered his 
check to complainant for the purchase price. Respondent’s check 
was returned to complainant by the bank upon which it was 
drawn on account of “insufficient funds” in respondent’s account. 


6. Respondent has not paid complainant the purchase price of 
the watermelons. 
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7. The formal complaint was filed on November 8, 1965, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Respondent admitted in his answer that he entered into an 
agreement with complainant for the purchase of a truckload of 
watermelons, and states further that complainant guaranteed 
that the melons would average 28 pounds each. Respondent avers 
that his customer refused to accept the watermelons upon delivery 


because they did not have a 28-pound average weight. Respondent 
further avers that he sold the watermelons for $193, which he 


offered to complainant, and which apparently was refused by 
complainant. 
As the party alleging and relying upon an express warranty 


by complainant that the watermelons had an average weight of 
28 pounds per melon, respondent has the burden of proving the 


warranty, by a preponderance of the evidence, as well as a breach 
thereof by complainant, and resulting damages to respondent by 
reason of such breach. Respondent has submitted no additional 
or supporting evidence to establish his contentions with respect 
to the watermelons in question. Complainant submitted in evi- 


dence, in addition to his verified complaint, an affidavit by one 
Terry Crawford, who states that he packed, apparently as re- 
spondent’s agent, 1,020 watermelons having an average weight 
of about 23 pounds each for shipment to respondent, that re- 
spondent paid him $10 for packing the melons, and that as a part 
of his job, he was to cull out any melons that in his opinion were 
not good, and this he did. 

Based upon the evidence, we must conclude that respondent has 
failed to sustain his burden of proof with respect to the claimed 
express warranty. In fact, we are of the opinion that the contract 
called for watermelons having an average weight of 23 pounds. 
We further conclude that respondent’s failure to pay complainant 
the agreed purchase price of the watermelons is in violation of 
Section 2 of the Act. Complainant should be awarded reparation 
in the amount of $235.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $235.50, with interest thereon 
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at the rate of 5 percent per annum from August 1, 1965, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 10,582) 


GARWOOD JOHNS PRODUCE, INC. v. B. LATCHMAN CO., AND L. GIL- 
LARDE SONS COMPANY. PACA Docket No. 9700. Decided May 
11, 1966. 


Petition for reconsideration dismissed 


As the order of March 4, 1966, is supported by the evidence and the law 
applicable thereto, the petition for reconsideration filed by B. Latchman 
Co. is dismissed, 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on March 4, 1966, awarding complainant repara- 
tion against respondent Latchman in the amount of $4,264.44 and 
dismissing the complaint against respondent Gillarde. A copy of 
the order was served upon respondent Latchman on March 8, 
1966. On March 18, 1966, and within the time allowed therefor, 
a petition for reconsideration was filed by respondent Latchman. 

Upon reconsideration, we conclude that the contentions set 
forth in the petition are without merit and that the order of 
March 4, 1966, is supported by the evidence and the law applicable 


thereto. Accordingly, respondent Latchman’s petition for recon- 
sideration is dismissed without prior service upon the other 


parties, and the order of March 4, 1966, is reinstated. The repa- 
ration awarded in the order of March 4, 1966, shall be paid within 
30 days from the date of this order. 


Copies of this order shal] be served upon the parties. 
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(No. 10,583) 


PAN-AMERICAN FRUIT COMPANY v. HALEM HAZzouRI. PACA 
Docket No. 2-19. Decided May 11, 1966. 


Suitable shipping condition—Delayed inspection—Contract price 


Where complainant failed to prove that respondent waived right to claim 
damages in consideration of a reduction in the purchase price of ship- 
ment of bananas, and where respondent failed to prove breach of war- 
ranty of suitable shipping condition, respondent liable for purchase 


price plus wharfage. 


Complainant pro se. 
Mr. Albert B. Mackarey, of Scranton, Pa., for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in connection with a transaction 
in interstate commerce involving 325 boxes of bananas. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was also served upon respondent, who filed an answer 
thereto, denying liability to complainant in connection with 
this transaction. 

Since the amount claimed as damages herein does not exceed 


$1,500, the evidence is submitted under the shortened procedure 


provided in the rules of practice, 7 CFR 47.20. Pursuant to this 
procedure, complainant filed an opening statement, respondent 
filed an answering statement, and complainant filed a statement 


in reply. Respondent also filed a brief. 


FINDINGS OF FACT 
1. Complainant is a joint venture composed of Ecuadorian 
Fruit Import Corp. and Banana Distributors, Inc., doing business 


as Pan-American Fruit Company, whose address is 19 Rector 
Street, New York, New York. 
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2. Respondent is an individual, Halem Hazzouri, whose address 


is 6 Lackawanna Avenue, Scranton, Pennsylvania. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


3. On June 3, 1965, in the course of interstate commerce, com- 


plainant sold to respondent 325 40-pound boxes of Ecuadorian 
bananas, at an agreed price of $2.80 per box, f.o.b. loading point, 
Newark, New Jersey, plus wharfage of $32.50, or a total of 
$942.50 for the shipment. 


4, Pursuant to the above contract complainant, on June 4, 
1965, loaded 325 40-pound boxes of Ecuadorian bananas onto a 
truck furnished by respondent and billed them out from Newark, 


New Jersey, to respondent at Scranton, Pennsylvania. The ship- 


ment arrived at Scranton on June 5, 1965, and was accepted by 
respondent. 


5. On June 8, 1965, at 11:15 a.m., a Federal inspection was 
made of the subject bananas at respondent’s request. The results 
of that inspection, in relevant part, are as follows: 


“Where inspected: Applicant’s storage. 


“Products inspected & 
distinguishing marks: BANANAS .. . Applicant states 300 


cartons. 


soe ok 


“Condition: Mostly green to turning, some yellow with green 
tips. From 9 to 28%, averaging 16% damage by scars. Many 
fingers show slight scarring not being scorable. From 3 to 
21% decay, averaging 11% Black Rot all stages. 


“Remarks: Fingers showing slight scarring not scorable 
shown at applicant’s request.” 


Respondent telephoned complainant on June 8 and advised com- 
plainant, through its employee, Herman Feinstein, of the results 
of the Federal inspection set forth above. Respondent, at this 
time, also complained about the condition of the bananas as re- 
vealed by the Federal inspection. 


6. Complainant has received no payment from respondent in 
connection with the transaction involved herein. 


7. The formal complaint was filed on October 14, 1965, which 
was within 9 months after the cause of action herein accrued. 
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CONCLUSIONS 


Respondent’s acceptance of the subject bananas is not disputed. 
Accordingly, having accepted the bananas, respondent is liable 
to complainant for the agreed purchase price thereof, less prov- 
able damages sustained by respondent as the result of any breach 
of warranty by complainant. B. G. Anderson Co., Inc. v. Comu- 
nale, 25 A.D. 228. 


Respondent in his answer alleges, in effect, a breach of the war- 
ranty of suitable shipping condition by complainant in connection 
with this f.o.b. transaction, on the ground that the bananas were 
abnormally deteriorated on arrival at contract destination in 
Scranton. Respondent, in this connection, alleges that the bananas 
received at Scranton were “generally not fit for sale and had to 
be discarded.” 


In Section 46.43(i) of the regulations, “F.o.b.” is defined as 
meaning that the produce quoted or sold is to be placed free on 
board the car or other agency of the through land transportation 
at shipping point, in suitable shipping condition (7 CFR 46.43- 
(i)). “Suitable shipping condition,” in relation to direct ship- 
ments, means that the commodity, at time of billing, is in a con- 
dition which, if the shipment is handled under normal transporta- 
tion service and conditions, will assure delivery without abnormal 


deterioration at the contract destination agreed upon between 
the parties (7 CFR 46.43(j) ). 


As the moving party claiming that the bananas were abnormally 
deteriorated on arrival at contract destination, in breach of the 
warranty of suitable shipping condition, the burden rests upon 
respondent to establish such breach by a preponderance of the 
evidence. Sweetheart Fruit & Melon Garden v. Hub City Produce, 
25 A.D. 248. Respondent points to the results of the Federal in- 
spection made of the bananas on June 8 as substantiating his 
claim of complainant’s breach. Complainant, however, contends 
—in effect—that the warranty is not applicable to the circum- 
stances of this case, nor available to respondent as a defense, 
for the reason that respondent, in a telephone conversation taking 
place on June 8 with complainant’s employee, Herman Feinstein, 
had agreed to relinquish any claim he (respondent) might have 
against complainant in connection with the deterioration found 
in the bananas at contract destination, in return for a reduction 
by complainant inthe purchase price of the bananas, from $3.00 
to $2.80 per box. Respondent denies that such an agreement was 
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made with complainant, and insists that the only price ever set 
for the purchase of the bananas was that of $2.80 per box. 


The burden of proving, by a preponderance of the evidence, 
that the original contract price of the bananas was $3.00 per box, 
and that respondent waived his right to make claim for damages 
for abnormal deterioration in the bananas at destination, in con- 
sideration of a reduction in the purchase price being granted to 
him by complainant, rests upon complainant as the moving party. 
We do not think that complainant has sustained this burden. It 
appears that Feinstein, who talked with respondent on June 8, 
was the only person in complainant’s organization with first-hand 
knowledge of what was said at the time, yet complainant has 
presented no statement from this individual. While complainant 
has attached a memorandum as an exhibit to the formal complaint 
which mentions a 20¢ per box reduction in the sale price of the 
subject bananas based upon a complaint made by respondent on 
June 10,' the memorandum is not signed nor is there any evidence 
submitted as to its authorship. Furthermore, the only invoice in 
the record before us shows the sales price of the bananas as being 
$2.80 per box. Accordingly, we conclude that complainant has 
failed to sustain its burden of proving that the original contract 
price of the subject bananas was $3.00 per box, and that this 
price was reduced by complainant to $2.80 per box, in considera- 
tion of respondent waiving his right to damages for any breach 
of the warranty of suitable shipping condition by complainant. 
We further conclude that the warranty is applicable to this trans- 
action. 


As we have said earlier, respondent contends, in effect, that the 
Federal inspection at Scranton on June 8 is sufficient to establish 
a breach of the warranty of suitable shipping condition by com- 
plainant. We do not agree with this contention. The shipment 
arrived at Scranton on June 5 and was not inspected until three 
days later, on June 8. We are not prepared to say that an inspec- 
tion made three days after the bananas arrived at contract desti- 
nation is to be accepted as being indicative of the condition of the 
bananas on the date of arrival. See Gonzales Packing Co. v. Price, 
et al., 25 A.D. 390. Accordingly, we conclude that respondent has 
failed to prove that the bananas, on arrival at contract destina- 
tion, were abnormally deteriorated, in breach of the warranty of 
suitable shipping condition. 


1 This date conflicts with the position taken jointly by the parties, that the complaint by 
respondent to Feinstein was made on June 8, 1965. 
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The f.o.b. purchase price of the bananas involved herein, plus 
wharfage, is $942.50, which amount is due and owing to com- 
plainant from respondent in connection with this transaction. Re- 
spondent’s failure to pay this sum to complainant is in violation 
of section 2 of the act, for which reparation should be awarded, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $942.50, with interest thereon at 
the rate of 5 percent per annum from July 1, 1965, until paid. 


Copies of this order shall be served upon the parties. 


(No. 10,584) 


T. CARL MANGUM v. D. G. SNYDER BROKERAGE COMPANY. PACA 
Docket No. 2-106. Decided May 13, 1966. 


Undisputed amount 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was timely filed in which complainant seeks 
reparation of $13,162.10 against respondent in connection with 
transactions involving various truckloads of tomatoes, beans, 
squash, and cucumbers in interstate commerce. 


A copy of the formal complaint was served upon respondent, 
who filed an answer thereto, in substance admitting the allegations 
contained in the complaint. Respondent denies, however, that he 
owes complainant $13,162.10, as alleged in the formal complaint, 
but claims certain credits against complainant totaling $139.15, 
leaving a balance admittedly due and owing of $13,022.95. 


It is provided, in section 7(a) of the act (7 U.S.C. 499g), in 
part as follows: 


“«* * * Tf after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has ad- 
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mitted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary * * * may issue an 
order directing the respondent to pay to the complainant the 


undisputed amount on or before the date fixed in the order 
* * * 


Accordingly, under authority of the statute quoted above, respond- 
ent shall pay to complainant, as an undisputed amount, $13,022.95. 
Payment in this amount shall be made within 30 days from the 
date of this order, with interest thereon at the rate of 5 percent 
per annum from October 1, 1965, until paid. 


Respondent’s liability for the remaining disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as would have been the case if no order for 
payment of such undisputed amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 10,585) 


JOE BELSON v. PAPPAS Bros., INc. PACA Docket No. 9519. De- 
cided May 18, 1966. 


Failure to establish cause of action—Dismissal 


As complainant failed to prove that disputed transactions were sales made 
to respondent or to establish that any monies are due from respondent in 
this connection, complainant has failed to establish a cause of action 
and the complaint therefore is dismissed. 


Mr. Walter A. Hilgeson, of Chicago, IIl., for complainant. 
Mr. George J. Charles, of Washington, D. C., for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $52,395.31 against respondent in connection with trans- 


actions involving thirty-one carloads of potatoes in interstate 
commerce. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was also served upon respondent, which filed an answer 
thereto, denying liability to complainant in connection with these 
transactions and requesting an oral hearing. 


The oral hearing was held on March 31, 1966, in Washington, 
D. C. Complainant made no appearance, either in person or by 
representative. Respondent was represented at the hearing by 


counsel and offered the oral testimony of one witness. No briefs 
vere filed. 


FINDINGS OF FACT 


1. Complainant is an individual, Joe Belson, whose address is 
1425 South Western Avenue, Chicago, Illinois. 


2. Respondent, Pappas Bros., Inc., is a corporation whose ad- 
dress is 2527 Avalon Place, West Hyattsville, Maryland. At the 


time of the transactions involved herein, respondent was licensed 
under the act. 


3. During the period from August 26, 1963, to November 26, 
1963, in the course of interstate commerce, complainant shipped 
to respondent in the District of Columbia thirty-one carloads of 
potatoes from respective loading points outside the District of 
Columbia. Respondent received and accepted the shipments and 
resold same. After deducting certain expenses from the proceeds 
realized from the sale of each of the carloads, respondent remitted 
the balance remaining to Dee Cee Produce, an entity owned and/ 
or controlled by complainant. 


4, An informal complaint was filed on March 27, 1964, which 
was within 9 months after the alleged causes of action herein 
accrued. 


CONCLUSIONS 


Complainant, in his formal complaint, alleges that the thirty- 
one carloads of potatoes involved herein were sold to respondent 
at certain agreed prices, totaling $52,395.31, and that respondent’s 
acceptance of the shipments renders it liable to complainant for 
such sum. As the moving party, complainant has the burden of 
proving not only the terms of the alleged agreement made between 
the parties with respect to the handling of the subject potatoes, 
but also the amount, if any, due complainant from respondent in 
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connection with the latter’s disposition of the potatoes involved 
herein. 


Complainant, who did not appear at the oral hearing, has sub- 
mitted no evidence in this proceeding. Respondent, on the other 
hand, presented the testimony of its president, James N. Pappas, 
at the oral hearing, who stated that the potatoes were disposed of 
for complainant’s account; that respondent had accounted fully 
to complainant in connection therewith; and that no monies were 
due and owing in connection with the transactions which are the 
basis of this controversy. 


Upon a review of all the evidence, we are of the opinion that 
complainant has failed to sustain his burden of proving that the 
disputed transactions were sales made to respondent. In addition, 
we find that complainant has failed to establish that any monies 
are due from respondent in connection with such transactions. 
We conclude, therefore, that complainant has failed to establish 
a cause of action against respondent, or any violation of section 2 
of the act. Accordingly, the complaint should be and hereby is 
dismissed. 


ORDER 
The complaint is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 10,586) 


INDEPENDENT GRAPE DISTRIBUTORS v. JOSEPH SAPORITO. PACA 
Docket No. 9986. Decided May 18, 1966. 


Failure to deliver—Mataro grapes—Jurisdiction—Damages 


Failure to amend memorandum of sale to specify variety of grapes and 
failure to make payment before shipment not breaches of contract, and 
damages for difference between market price and contract price awarded 
complainant for respondent’s failure to deliver. A complainant in a 
reparation proceeding need not be licensed in order to prosecute claim. 


Mr. Frank V. Charles, Charles Freight Claim Service, Waltham, Mass., for 
complainant. 
Mr. Oscar Budd Kleinfeld, of Stockton, Cal., for respondent. 
Mr. Frederick W. Woodley, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion, in the amount of $1,276.97, against respondent in connection 
with a contract for the shipment of two cars of grapes in inter- 
state commerce. 


A copy of the formal complaint was served upon respondent, 
and a copy of the Department’s report of investigation was served 
upon each party. Respondent filed an answer. Since the amount 
involved does not exceed $1500, the issues are submitted under 
the shortened procedure provided in the rules of practice (7 CFR 
47.20). Pursuant to such procedure complainant filed a sworn 
opening statement and a brief. Respondent was afforded an op- 
portunity to submit further evidence and a brief, though he did 
not do so. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Joseph Finelli, 
Pietro Messina, Rosario Novello, Salvatore Ippolito, Frank Joseph 
Novello, Dominic Vincent Gandolfo, and Anthony Peter Beninati, 
Jr., doing business as Independent Grape Distributors, whose ad- 
dress is P. O. Box 148, Waltham, Massachusetts. 


2. Respondent is an individual, Joseph Saporito, whose address 
is 2184 East Fremont Street, Stockton, California. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


3. On or about September 8, 1964, in the course of interstate 
commerce, respondent by oral contract sold to complainant two 
carloads of Mataro variety grapes, Sanguinetti Brand, at $135 
per ton, plus precooling, f.o.b. Cucamonga, California acceptance 
final. The contract provided that the grapes were to be U.S. Gov- 
ernment inspected, 24% sugar and better, and were to be shipped 
on September 21, 1964. 


4. The contract was negotiated by Giovino Brothers of Boston, 
Massachusetts. This firm issued to both parties its Broker’s 
Standard Memorandum of Sale, dated September 8, 1964, which 
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contained the terms stated in Finding No. 3, except that it did not 
specify the variety of grape to be shipped. 


5. Respondent failed to ship any grapes to complainant in con- 
nection with the contract set forth in Finding No. 3. 


6. Federal-State Market News Service Grape Reports, for the 
Chicago Carlot Market in Juice Grapes during 1964, list Cali- 
fornia Zinfandel grapes, rolling f.o.b. sales, beginning on Septem- 
ber 17, 1964, at $170 per ton, f.o.b. California, and remaining 
consistently at or within $5 of this price through October 9, 1964. 
Over the same period Alicante carlot, f.o.b. rolling sales are listed 
at $130 to $135 per ton f.o.b. California. Prices for Mataro grapes 
are not listed. The demand for juice grapes during the first week 
in October 1964 is listed as moderate or slow. 


7. The Federal-State Market News Service Publication entitled 
“Marketing California-Grapes, Raisins, Wine, 1964 Season,” re- 
leased January 1966, at page 63, in Table 36, lists State per ton 
average grower returns for grapes purchased in California during 
1963 and 1964, by varieties. During both 1963 and 1964 grower 
returns on Mataros and Alicantes were comparable, whereas 
grower returns on Zinfandels were at least $20 per ton higher 
than those two varieties. 


8. Respondent sold carlots of Mataro grapes at $140 per ton, 
f.o.b. Cucamonga, California, plus precooling, which were shipped 
to Syracuse, New York and to Pittsburgh, Pennsylvania, on Sep- 
tember 25, 1964, and September 30, 1964, respectively. Each 
carlot contained 780 lugs which weighed an average of approxi- 
mately 14 tons. 


9. The formal complaint was filed on May 21, 1965, which was 
within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


It is undisputed that the contract set forth in Finding of Fact 3 
was entered into between the parties to this proceeding. Although 
the broker’s memorandum of the sale did not specify Mataro 
variety, the parties hereto both agree that Mataro grapes were 
to be shipped under the contract. Respondent contends that com- 
plainant breached its contract by refusing to correct the memo- 
randum of sale to specify Mataro variety, and by failing to com- 
ply with the terms of sale, namely f.o.b. cash, California accept- 
ance final. We cannot find that complainant breached its contract 
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from the facts of this case. Under the terms of the contract com- 
plainant had no duty to make payment until after shipment, and 
since the grapes were never shipped, the duty to make payment 
never arose. Moreover, both parties are agreed that Mataro 
variety grapes were intended to be the subject of the sale, so that 
it is immaterial in this case that this term was not included in the 
memorandum of sale. 


It is clear that respondent breached his contract by failing to 
ship any grapes in connection therewith. Complainant has sub- 
mitted evidence concerning its own resale, in jobbing quantities, 
of a carlot of 780 lugs of De Luca Zinfandel grapes, at Boston, on 
September 26 through October 3, 1964, to establish damages for 
such breach. Complainant argues that Zinfandel grapes are com- 
parable to Mataros, and that the $3,550 realized on this resale, 
minus the contract price adjusted to include precooling and freight 
charges, is the measure of damages to which it is entitled. Com- 
plainant relies on the statements of its broker regarding the com- 
parability of Zinfandels and Mataros. Market News Service 
reports do not support this contention for they show that Zin- 
fandels commanded substantially higher prices throughout the 
1964 season, and that grower returns were comparable for Ma- 
taros and Alicantes, whereas Zinfandel grower returns were sub- 
stantially higher. (See Findings of Fact Nos. 6 and 7.) On 
September 21, 1964, the time for shipment of Mataros at $135 
per ton under this contract, the rolling f.o.b. price for Zinfandels 
was $165 per ton and that for Alicantes was $130 per ton. From 
these figures we must conclude that the value of Zinfandel grapes 
cannot be used in computing complainant’s damages herein. 


Respondent has submitted evidence of two carlot sales of Ma- 
taro grapes which were shipped to Eastern markets at approxi- 
mately the same time as complainant’s Mataros should have been 
shipped to Boston. These carlots contained approximately 14 tons 
net, and were sold for $140 per ton f.o.b. Cucamonga, California, 
plus precooling charges. In the absence of better evidence of 
market price, we conclude that these sales are representative of 
the market price of Mataro grapes, at the times involved herein. 
The difference between this market price and the contract price 
is $5 per ton, and complainant is entitled to damages of $5 per 
ton on two carlots, which would have contained approximately 
28 tons, giving total damages of $140. Respondent’s breach of 
contract and his failure to pay this amount to complainant is in 
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violation of section 2 of the act, for which complainant should be 
awarded reparation of $140, with interest. Respondent’s conten- 
tion that the Secretary has no jurisdiction because complainant 
was not licensed at the time of this transaction is without merit, 
Chiavetta v. Frederick W. Huber Inc., 12 A.D. 1149, 1155. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $140, with interest thereon at the 
rate of 5 percent per annum, from October 1, 1964, until paid. 


The facts and circumstances as set forth shall be published. 


Copies of this order shall be served upon the parties. 


(No. 10,587) 


SUWANNEE RIVER VALLEY PRODUCE Co. v. SAM LASKY. PACA 
Docket No. 2-113. Decided May 26, 1966. 


Motion to reopen after default—Granted 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), a default order 
was issued May 2, 1966, awarding reparation to complainant 
against respondent. On May 4, 1966, respondent was granted an 
extension of time within which to file a motion to reopen the pro- 
ceeding after default in the filing of an answer pursuant to section 
47.25 (e) of the rules of practice (7 CFR 47.25 (e)) and the order 
of May 2, 1966 was stayed pending the issuance of a further order 
in this proceeding. Respondent filed such motion May 10, 1966. 
Respondent alleges, in effect, that his failure to file a timely an- 
swer herein was due to absence from his business caused by ill- 
ness. A copy of respondent’s motion was served upon complainant 
and complainant objected to the granting of such motion. 


Upon consideration of the record herein, it is concluded that the 
motion to reopen was filed within a reasonable time under the 
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circumstances and that good reason has been shown why the relief 
requested in the motion should be granted. Cf., Fred G. Hilvert 
Co., Inc. v. California Produce Exchange, Inc., 23 A.D. 1414 
(1964) ; Reynolds Reed v. William Seychew, 16 A.D. 791 (1957); 
Mendelson-Zeller Co. v. United Fruit Distributors, 16 A.D. 790 
(1957). Accordingly, respondent’s default in the filing of an 
answer in this proceeding is hereby set aside, the order of May 2, 
1966 is hereby vacated and respondent has 10 days from the date 
of service of this order upon him within which to file an answer 
to the complaint. 


(No. 10,588) 


J. A. Woop COMPANY v. SENTER BRos., INC. PACA Docket No. 
9974. Decided May 31, 1966. 


Breach of good delivery standards—Acceptance—Damages 


Where respondent accepted car of lettuce by unloading, it is liable for con- 
tract price less damages for complainant’s breach of good delivery 
standards. 


‘Ir. Paul G. Hunter, Bureau of Service, Glendale, Ariz., for complainant. 
Mr. Irving Coopersmith, New York, N. Y., for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,006.72 in connection 


with a transaction involving a shipment of lettuce in interstate 
commerce. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respondent. 


A copy of the report of investigation was also served upon com- 
plainant’s representative. Respondent filed an answer and a 
counterclaim, denying liability and alleging that complainant 


expressly warranted that the lettuce would be of sound quality, 
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but that it was not of sound quality and that it was excessively 
decayed upon arrival at New York City. 

Since the amount involved herein, in either the complaint or 
the counterclaim, does not exceed $1,500, the issues were submit- 
ted in accordance with the shortened procedure provided in the 


Rules of Practice (7 CFR 47.20.) Pursuant to such procedure, 
complainant filed an opening statement and respondent filed an an- 


swering statement. Complainant also submitted a brief. 


FINDINGS OF FACT 
1. Complainant, J. A. Wood Company, is a corporation whose 


address is P. O. Box 218, Tolleson, Arizona. At the time of the 
transaction involved herein, complainant was licensed under the 
Act. 

2. Respondent, Senter Bros., Inc., is a corporation whose ad- 
dress is Washington and Jay Streets, New York, New York. At 


the time of the transaction involved herein, respondent was licens- 
ed under the Act. 


3. On or about March 17, 1965, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a 
carload of Copper Penny Brand lettuce, 2-dozen size, at $1.25 per 
carton, plus 18¢ per carton vacuum cooling, for a total invoice 
price of $1,006.72, f.o.b. California shipping point. Complainant 
represented and warranted that the lettuce was of “sound 
quality.” 


4. The contract was negotiated by Harrell Produce, Inc., a 


broker at Glendale, Arizona. Said broker issued and sent to the 
parties a confirmation. 


5. Complainant shipped on March 17, 1965, in car SFRD 10812 
from Brawley, California, to respondent at New York City, New 
York, 704 cartons of lettuce in fiberboard cartons branded “Cop- 
per Penny, 2-Dozen Lettuce, Arizona.” 


6. The lettuce arrived at New York on March 23, 1965, and was 
inspected by the Standard Inspection Service at 11:40 p.m. on 
that date. The pertinent part of the report of that inspection is 
as follows: 


“Arizona Iceberg lettuce. Copper Penny Brand. 2-dozen. 
Stock mature, small to fairly large size heads, mostly medium. 


Well to fairly well headed and trimmed. Butts pink to light 
rust. Some heads have light field frost of outer leaves, some 
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heads have light marginal browning of outer leaves, good to 
fairly good green color. Average 10% damage by rust dis- 
coloration, generally following bruising. Average 8% bruis- 


ed midribs. Average 12% damage by internal tip burn. Hard 
to firm. Decay 0 to 8% average 4% have 1 to 2 
leaves decayed.” 
Thirty minutes later at 12:10 a.m., March 24, a Federal inspect- 
tion was made of the lettuce, which was restricted to product and 


lading in the upper two layers of two stacks between the doors 
and two stacks nearest the doors at each end of the car. The 
material portion of this inspection report follows: 


“Quality: Clean, generally fairly well trimmed, good green 
color. Average 94% hard or firm, 6% fairly firm. Grade 
defects average 8% consisting of poorly trimmed heads and 


broken midribs. 


“Condition: Heads or portion of heads not affected by decay 
or other condition defects, are fresh. Wrapper Leaves: No 
decay, affecting wrapper leaves only. Head Leaves: Range 
1 to 3 heads per carton, average 8% damage by reddish brown 
discoloration following bruising, averaging 3% damage by 
Tipburn. In approximately half of cartons, no decay; in 
remainder, 1 decayed head per carton, average 2% Bacterial 
Soft Rot in early stages, affecting 1 to 3 leaves.” 


A follow-up inspection was made on March 25 at 11:15 p.m., 
with approximately three-fourths of the load remaining 2 to 8 
rows, 2 to 6 layers, lengthwise. The following was reported on 
the same inspection certificate: 


“Heads or portion of heads not affected by decaying or other 
condition defects, are fresh. Wrapper leaves: No decay, af- 
! fecting wrapper leaves only. Head Leaves: Range from 1 to 
4 heads per carton, average 10% damage by tipburn. 1 to 
2 heads per carton, average 5% damage by reddish discolora- 
tion following bruising scattered through pack. Average 2% 


damage by bruising, scattered through pack. Average 1% 
damage by rib discoloration. Average 1% decay.” 


7. Respondent accepted the lettuce, and notified complainant of 


the condition of the lettuce found upon arrival. Respondent has 
not paid complainant the purchase price or any part thereof. 


8. The formal complaint was filed on June 21, 1965, which was 
within 9 months after accrual of the alleged cause of action herein. 
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CONCLUSIONS 


The principal issue presented for our determination is whether 
the lettuce in question met the specifications of the contract and 
the Good Delivery Standards set forth in Section 46.44(a) (2) of 
the Regulations. The contract did not specify any grade or per- 
centage of grade. However, complainant in its brief stated that, 
“We admit that the load was sold with the warranty that Good 
Delivery Standards would be met. That is considerably stronger 
than that it would be of ‘sound quality.’” Complainant contends 
that it delivered lettuce meeting both “sound quality” and “Good 
Delivery Standards” terms. 


Respondent has submitted in evidence, in support of its claim 
that the lettuce failed to meet the warranties of the contract and 
the Good Delivery Standards, a copy of the inspection certificate 
issued by the Standard Inspection Service on the date of arrival 
and a copy of the Federal inspection certificate covering an in- 
spection made March 24 and a follow-up inspection made March 
25. The inspection by the Standard Inspection Service gives a 
total of 30% condition factors, plus 8% decay and 4% having 1 
to 2 leaves decayed. The Federal inspection shortly thereafter 
showed a total of 13% condition factors, including 8% damage 
by reddish brown discoloration following bruising, and an average 
of 3% Tipburn. This initial inspection was restricted to cartons 
accessible at the doorway, but the follow-up inspection was made 
after only a fourth of the load had been unloaded. The follow-up, 
which was more nearly representative of the entire load, showed 
an average of 10% damage by Tipburn, and 5% damage by dis- 
coloration following bruising scattered through the pack; also 
2% damage by bruising scattered through the pack. Since there 
was no shift in the lading, this bruising scattered through the 
pack indicates that it was present at the time of shipment and, no 
doubt, was a contributing factor in the total condition of the 
lettuce upon arrival. On the basis of these inspections, it is our 
opinion that complainant failed to deliver lettuce meeting the 
Good Delivery Standards, and we so conclude. 


In its answer, respondent denied that it accepted the lettuce 
upon arrival. However, respondent had both a private and a 
Federal inspection made of the lettuce in the car, and the Federal 
inspector made a “follow-up” inspection later with approximately 
one-fourth of the load having been removed from the car. As a 
matter of fact, respondent attached a copy of a letter sent by re- 
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spondent to the Department on May 19, 1965, to its answering 
statement. In that letter, respondent stated that a doorway in- 
spection showed 13% condition factors and, “We then broke the 
car and found the condition worse and requested the inspector to 
go back into the car, which he did and found 19% condition fact- 
ors.” Since respondent admittedly broke the car, there can be no 
question of acceptance. 


Since respondent accepted the lettuce, it became liable to com- 
plainant for the contract price, less damages sustained by respond- 
ent as a result of complainant’s breach of the contract. The 
measure of respondent’s damage for a breach of warranty is the 
difference between the value of the lettuce delivered, at the time 
and place of delivery, and the value the lettuce would have had 
at that time and place if it had met the specifications and warran- 
ties of the contract. The Market News Reports for March 24 and 
March 25 show that Arizona and California lettuce of the size, 
quality and condition of that called for by the contract sold on 
those dates at New York at $2 to $2.50, a few at $2.75, best mostly 
$2.25 to $2.50. Since these quotations are for less than carlot 
quantities, we accept the lowest figure of $2 per carton as the 
market value of the carlot of lettuce. The 704 cartons contained in 
the shipment, at $2 per carton, would have had a value of $1,408, if 
it had met the requirements of the contract. We have held in 
prior cases that the gross proceeds received upon resale represent- 
ed the fair market value of the produce delivered, in the absence 
of other evidence of its value. Respondent has submitted no ac- 
count sales which would be indicative of the value of the lettuce 
in question. However, the Market News Reports referred to above 
showed offerings of lettuce of fair quality and condition at New 
York on March 24 and 25 at $1 to $1.75, mostly around $1.50. 
Being of fair condition, the lettuce delivered probably was worth 
$1.50 per carton. The 704 cartons contained in the shipment at 
$1.50 per carton had a value of $1,056. Deducting this figure 
from $1,408, the value the lettuce would have had if it had met 
the requirements of the contract, shows respondent’s damage as 
a result of complainant’s breach of warranty to be $352. Deduct- 
ing these damages from the contract price of $1,006.72 leaves a 
balance due and owing to complainant from respondent of $654.72. 
Respondent’s failure to pay this amount was and is in violation of 
Section 2 of the Act. Complainant should be awarded reparation 


in the amount of $654.72, with interest, and the counterclaim 
should be dismissed. 
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ORDER 





Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $654.72, with interest thereon 
at the rate of 5 percent per annum from May 1, 1965, until paid. 


The counterclaim is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 10,589) 






























THE KUNKEL COMPANY v. WOMACK BROS. 
Docket No. 2-26. Decided May 31, 1966. 


PropucE. PACA 





Contract established—Availability of produce—Failure to deliver 
—Damages 


Where contract contained no provision to excuse performance because of 
contingencies that might arise, respondent’s failure to deliver cucumbers 
due to excessive rainfall is breach of contract for which reparation is 
awarded complainant of difference between market value and costs of 
replacement purchases made by complainant’s pool buyers who assigned 
their rights and interest under the contract to complainant. 

Mr. John W. Harrigan, of Minneapolis, Minn., for complainant. 

Mr. John H. Carter, of Anna, IIl., for respondent. 

Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $700 in connection with 
a transaction contemplating shipment of cucumbers in interstate 
commerce. 





A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer, denying that it entered into a firm 
agreement with complainant for a load of cucumbers and denying 
liability to complainant in any amount. Since the amount involved 
herein does not exceed $1500, the issues were submitted in accord- 


a ee i ae 


KUNKEL v. WOMACK 699 
Cite as 25 A.D. 698 


ance with the shortened procedure provided by the Rules of 
Practice (7 CFR 47.20). Pursuant to such procedure, the parties 
were given an opportunity to submit additional evidence in the 
form of an opening and an answering statement. Complainant 
submitted in evidence an opening statement and also filed a brief. 
No additional evidence was offered by respondent and no brief 
was submitted in respondent’s behalf. 


FINDINGS OF FACT 


1. Complainant is an individual, Edward A. Kunkel, doing busi- 
ness as The Kunkel Company, whose address is 1102 Plymouth 
Building, Minneapolis, Minnesota. 


2. Respondent is a partnership composed of Homer Lloyd Wo- 
mack and Roy Cletus Womack, doing business as Womack Bros. 
Produce, whose address is P.O. Box 219, Anna, Illinois. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 


3. On or about July 1, 1965, contemplating shipment in inter- 
state commerce and by oral contract, respondent agreed to sell to 
complainant a truckload of U.S. No. 1, waxed cucumbers, at an 


agreed price of $3 per bushel, delivered Minneapolis, Minnesota. 
Complainant purchased the cucumbers for distribution to various 
pool buyers, and the load was to contain approximately 565 
bushels. 


4. Respondent failed to ship a load of cucumbers to complainant 
for distribution to the pool buyers pursuant to the contract. Sub- 
sequently, the pool buyers assigned their rights and interest under 
the contract to complainant. 


5. The formal complaint was filed on September 30, 1965, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


In its answer to the complaint, respondent denies that it entered 
into a contract with complainant during a telephone conversation 
between the parties on July 1, 1965, for a load of cucumbers to be 
shipped on July 3. Respondent avers that it did not confirm such 
a contract on July 1 for the reason “‘that there were no cucumbers 
available at that time and the Respondent so advised the Com- 
plainant, and further that he expected the farmers to pick cu- 
cumbers on or about July 3rd or 4th and if the farmers picked 
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at that time he would ship the fresh cucumbers to the Complain- 
ant.”” However, evidence contained in the report of investigation 
tends to refute the averments in respondent’s answer. Exhibit 
No. 3 attached to the report of investigation is a copy of respond- 
ent’s letter to the Department, dated August 7, 1965, wherein 
respondent stated, “This load was sold at 3.00 delivered, because 
the market was at that time on the decline. ... Therefore we were 
glad to get the order even at a lower price. ... The Kunkel Co. 
load was to be shipped on the 3rd of July, but on the 2nd & 3rd 
of July it came a 6” rain, making it impossible to ship the load 
to The Kunkel Co. on July the 3rd. I called Kunkel explaining 
the situation, and at that time he seemed to understand... .” 
We conclude that respondent did enter into a firm contract for 
the sale to complainant of a truckload of cucumbers. 


In defense of its failure to ship the cucumbers called for by the 
contract, respondent pleads excessive rainfall on the 2nd and 3rd 
of July, which respondent designates as an “Act of God” which 
made it impossible for farmers to gather and ship cucumbers. 
As a general rule, if a contracting party desires to be excused 
from performance of the contract in the event of unforeseeable 
contingencies arising, he must provide against such contingencies 
in his contract. In the absence of a statute to the contrary, per- 
formance is not excused by the subsequent inability to perform, 
or by mere convenience, or inconvenience, and similarly, perform- 
ance is not excused by mere unpleasantness, by unforeseen hard- 
ship or difficulties, or by the fact that unusual or unexpected 
expense would be involved. 17A C.J.S. $459 et al. A ruling by 
the Illinois Supreme Court was cited in support of the court’s 
decision in Platt et al. v. Fischer et al., 1 N.E.2nd 735, as follows: 
“It is elementary law that, when the contract is to do a thing 
which is possible in itself, the promisor will be liable for a breach 
thereof, notwithstanding it was beyond his power to perform.” 
See also Industrial Natural Gas Co. v. Sunflower Natural Gas, 
71 N.E.2d 199 (Ill. 1947). 


Since it appears that the contract here was unconditional, was 
for the performance of an act which was possible of performance, 
and made no provision to excuse either party from performance 
due to any contingencies which might arise, we conclude that re- 
spondent’s failure to deliver the cucumbers in accordance with 
the contract was in violation of Section 2 of the Act. Complainant 
should be awarded damages sustained as a result of respondent’s 











MISCELLANEOUS 701 
Cite as 25 A.D. 701 


breach. Complainant has submitted evidence from each of his 
pool buyers showing the market value of cucumbers that should 
have been delivered and the costs of replacement purchases made 
by them to fill their commitments. The evidence indicates that 
American Fruit and Produce Co. sustained damages of $125, 
Spizman Fruit Co. in the amount of $22.50, H. Brooks & Co., Inc. 
$350, and Gamble Robinson Co. $202.50, or total damages in the 
amount of $700. Complainant should be awarded reparation 
against respondent in the latter amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $700, with interest thereon 
at the rate of 5 percent per annum from August 1, 1965, until 
paid. 


Copies of this order shall be served upon the parties. 
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